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TO THE READER. 



The high estimation in which the 
following Treatise has always been held 
on account of its superior learning and 
legal information^ and the great difficulty 
there lately has been in procuring it, 
has induced this republication. No al- 
teration has been made except in the 
type, the orthography, and in publishing 
the Prior's Case in the English language, 
which by some gentlemen of great ex- 
perience in the profession of the Law, 
was thought the most eligible in a pre- 
paratory Treatise. Some few inaccura- 
cies have escaped the Compositor after 
the correction of the Press, as In tail for 
Intaily Warrantry for Warranty, &c^ 
but they are merely literal. 
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LECTISSIMIS ET GENEROSISSIMIS 

^UVENIBUS IN H0SPITII8 CURIALlBUf 
CONNUTRITIIS^ £T JURIS ANGLICAKI 
STUDIO OFERAM HAYAKTIBVS AS&I- 
DUAM. — S. 

SI Theophrastum, ut ipsutn nomen in^ 
dicatj oratione divinum, circumscriptct 
quadam spatia, et angusti umbraculo-^ 
rum circuli dfrequenti auditor um coro'- 
na, et publico judicum consessu deti^^ 
nuere : Si Socrates, quern sapientissimum 
virum, Apollo sapientissimus Ethnicorum 
JDismon judicavit, nihilo plura volumina 
edidit, qudm condidit, id est, nulla : mihi 
quidem geherosissimijuvenes, non solhm 
in scribendi initiis, sed in umbilico etiam 
et crure valde metuendum est, ne prima 
mediis, media vltimis, omnia omnibvss^ 
non apposite respondeant : QuiB enim 
parce nimis traduntur desiderium, qUa 
prolixi fastidium pariunt, et medium 
quicsitum invenire difficile, inventum U^ 
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nere difficilUmum : Cum hanc arduam 
sane provinciam prima ingressusfueram, 
istud me recreavit et sustentavit solati- 
vm. €lui curas susftpiimt gravfores si 
mansuetis ingeniis iiti volunt judicihus, 
fQTum atidert, est agere, velle ,cst posse, 
v^UtisLri, ^st vincere. 'EaJteor. in. aliqfuibus 
teniis^ nlt7^y :plusi ultra perventum :esse : 
Sed vel met am ipsam aitingere, ,imd verd 
ad eam contendere, sudoris -est et vir^ 

" ttttis : Quanquam hoc JEvo, in hoc pre-- 
sertim Britanniis Elysio, nihil in deliciis 

■ habeturpratermeras orationisillecebras: 
mira certc qua placeant, vermiculata 
verba, nectareas phrases, elpquentiam 
Atticain exposcunt, omnia limata; argtita, I 
sententiosa esse volunt, plane JiristippH 

' sunt singuli 

prove sectum stomachantur ob ungnem, ^ i 

^Qfiav^ !^^'^ic^ ^l .suhmissa preee, mihi 

^t^fi^mentlr qhsecrmdi esiis insignissimi 

JuvQnes, ut hic^potiiis piii.mei foetus qudm 

' Jaboris fructus (vacatio enimji^c prox- 

. in^a,qu^m wJ xequinoc^ium .autumnale 

XtQudinijion admpdilm inyitus egii cum 

.fid privata jstudia a negpiia -multiim 
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superesset temporis, Jianc vobis prolem 
peperit ) sub candor is vestri radiis color em 
et vires recipiat: cpjussi compos fuerit, 
deiebit tile quidem vigorem suum vobis, 
lucis usuram mihi, fortunam mundo. 
Valete : Ex hospitio Graiano : pridie 
J^Tonas Septemb. Ann. salutis humana 
1599, 

Vobis addictissimus 
GULIELMUS FULBECKUS. 
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OK THE WORTHINESS AND EXCELLENCY 

OF THE LAW. 

As nothing more eifcourageth the soldier 
to fight> and to give forth apparent signs of 
valour^ than the glory and renown which 
is gained by exploits of war ; so nothing 
is a greater spur to the student of any art 
or science^ than the just reward of fame 
and commendation^ which belongeth to 
those^ who by labour attain to perfection 
in any praise-worthy science. For as na* 
ture rewardeth the bee with honey, so art 

B 



2 STUDY OF THE LAW. 

recompenseth the paiaful student with 
riches^ praise^ or honour. And, howbeit, 
some men make small account of praise or 
good report, as being in their own conceit 
but an empty sound, yet wise men have 
thought and written, that a good name is 
better than gold^, and that a man*s credit 
is the fairest flower of his garden. Now 
if praise be due to arts and sciences^ as be- 
ing the best treasure and endowment of the 
mind, religion only excepted, then surely 
the knowledge of the law may, in the first 
place, challenge prerogative of dignity, by 
whose righteous doom and decree it is 
provided, ruled, and ordered, that all other 
sciences should have their maintenance and 
support, in such plentiful and condign 
manner, as by merit or equity doth to them 
of right appertain. But every art receiveth 
its commendation by the end and scope 
which it proposeth to itself.. And the 
chief end or last mark of the law, as well 
as other sciences, is God's glory. But the 
next and immediate end which is allotted 

* Proverb. 2^. Ayra. coof. 145, viio processu in fi. 
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to itj is to administer justice to all^ and in 
that sense it may be called the rule of jus- 
tice: for. religion^ justice^ and law do stand 
together, and are together trod under foot 
by such as neither care for God nor good- 
ness : such as are rehearsed by one of no- 
table judgment*. A wise man without 
works, an old man without devotion, a 
young man without obedience, a rich man 
without alms, a woman without chastity^ 
a gentleman without virtue, a contentious 
christian, a proud beggar, an unjust king, 
a negligent bishop, a congregation without 
discipline, a nation without law. But 
justice is then rightly administered, when 
it is not solJf . When there is- no respect 
of persons;};. When hatred is away and 
conscience is present §. When rigour is 
tempered vrith mercy II. And justice must 
be regarded of the law as the load-star 
is minded of the seaman, for without it 

* Cyprian dc 12, abusio. 

i Can. Tenden. q. 3. Canon pauper U. q. 3. 

^ Denteron. 1. 

^ Can. tex. 93. q. 3. 

I Can. omnis & lequ. Can. discipli. 45. diit. 

B8 



4 STUDY OF THE XAW. 

can be no goyernment. Another end of 
the^ law is the good estate of the people. 
For it is an aphorisme amongst the laws 
of the 12 tables : Saltts popiUi suprejiia lex 
esto. Let the safety of the people be ac- 
counted the chief law *. And that de- 
serveth not the name of a law which hath 
no relation to public profit f: For Her- 
mogenes said well^ that every law was 
made for the good and profit of men;^. 
And Plato saith^ that a law-maker ought 
to have regard of tjiree things especially ; 
namely. That the convenient liberty of the 
commoQ-weal may not be impeached by 
the laws, that they may preserve amity 
amongst the people, and that they may 
furnish them with wisdom §. Wherefore, 
they that despise laws have no care of 
common profit U , because they were made 
for common use f , and without law, which 
I interpret to be an order established by 
authority, neither house, nor city, nor na- 

* L. 12, tabular, c. 6^ f Ciccr. 2. de legi, 

X Lib. 2. de stat bomiQum. ^ Lib. 2. de legi. 
I Cicer^ pro Cvcin^ 1 Lib^ 2, d« legii 
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tion^ nor mankind^ nor nature^ not world 
can be*. And, therefore, Cicero saith, 
that our ancestors were of such virtue and 
wisdom, that in making of their laws they 
had no regard but of public goodf : for 
they would not write any thing to hurt,, 
and if they had written any such things, 
it would have been rejected as soon as 
it had been understood. It is manifest, 
therefore, that the end at which the law 
doth aim, is the general advantage of com- 
mon society in a just manner distributed 
and dealt to every one. For 7ion sufficit 
bofium fieri nisi bene fi^t, it is not suffi- 
cient to do that which is good unless it be 
done in good sort, and, therefore, let not 
any man which undertaketh this profes- 
sion lay conscience aside ; for though the 
charge and calling be secular, yet it must 
be religiously handled. For God is the 
author of the law, and the revenger of the 
abuse thereof. The weight and measure, 
saiib Solomon;};, are God's judgments, and 

* Cicer. lib. 3. de legi. f Cicer. lib. 1. de inTeat. 

+ Proverb* 16. 

^3 



6 STUDY OF THE LAW. 

therefore if any man maintain any wrong 
by colour or pretence of law, let him know^ 
that though man be hurt, yet God is 
offended*; ye do not execute the judg- 
ment of man, but of God, saith Josaphat. 
God is the beholder and umpire of coun- 
cils and judgments, and surely if a man 
do well discharge this weighty and excel- 
lent function, there is no man of any reli- 
gious habit or vocation in higher place oif 
greater reckoning with God. So much 
the more are they to be reproved who ex- 
ercise sycophancy, firaud, and cavelling in 
the handling of causes, being wresters of 
laws and wringers of money, whose con- 
quest in bad causes makes them triumph 
as much as Romulus did when he had 
killed his brother; nay^ as Atreus did 
when he had compassed the death of hit 
brother Thyestes, boasting and glorying f^ 
nunc parta vera est palma, nunc mea9 
luuda manus; Now I have got an ho- 
nourable victory, now I praise my handy 
work ; but they in whom conscience beareth 

* Chron. ii. c» 89.^ f Senec a Hhj^ 
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stroke are far otherwise addicted^ and shalt 
be hereafter otherwise rewarded. Nay, 
even in their life-time do they possess the 
ensigns of authority and dignity^ and by 
good right may they challenge many spe- 
cial favours, immunities, and indulgences. 
Constantine, the Emperor, gave to the pro- 
fessors of the imperial laws full and per- 
fect freedom from all collateral charges^, 
taxes, and other burdens of the common- 
weal *; and he decreed also, that certaia 
yearly pensions should be paid unto thenr 
out of the treasury f : and the Emperor 
Valentine would have them, which by the 
space of tw^ity years were professors of 
the law, to be illustrated by the name of 
Comites, a name of excellent dignity ;|r.. 
Many other privileges and benefits are 
mentioned in the civil law, which belong 
as well to students as to professors, and 
hereupon had that saying his original. 

• 

* L. medic» 1.. 9. de profei. & medi* 
t D. L. medicof, ^ 

X L« nnica & nibri. de profef« qui in urbe Conftsati- 
BopoUdoeent ex 1^ menieniiit* ComiU lib* 19»c« tit*. 
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Dat Galenus opes, dot sanctio Justiniana : 
Ex aliis paieai, ex UtU eollige grana *. 

Neither hath England been unkind or 
strait-handed to men of that coat and cal- 
ling; for in old time^ as I find in M. Plow- 
den^ who was credibly informed thereof^ 
there were four reporters of the cases of 
law^ which were chosen men^ and had a 
yearly stipend for their pains and travail 
therein^ paid by the kingf . But some 
will say that God forbiddeth us to contend. 
Who denieth that ? but he doth not forbid 
to judge and determine controversies ; and 
there is great difference between judging 
and contending : for though God do for- 
bid thee to beat a poor travelling man;, 
yet he doth not forbid thee to bind up his 
w:ound when he is hurt and maimed of 
others. So though he do greatly abhor 
the hatred^ rancor^ malice^ and disagree- 
ment of men, yet he is well pleased and 
contented that such pernicious and conta- 

* Angelf Aretm in ^ proem, institut. 

t Flowd. in £pi. a les ettadents de 1^ common ley. . 
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gious diseases should be cured. Let 
him that condenmeth the fault approve 
the remedy. One man rageth with a 
burning desire of revenge; another con- 
veyeth to himself another man's goods by 
craft, whom when charity and duty can- ^ 
not bring into the right way, his disloyal 
dealing must be rqiressed by the severity 
of judges. Moses, David, Solomon^ 
committed no sin when they caused wick- 
ed mea to be rigorously punished: and 
though Christ do condemn a quarrelous 
and revengeful person, yet he leavetfa to 
the judges their authority, whether they 
rule and order causes by the laws and 
customs of nations, or by the law of 
Moses, Joseph, Daniel, Naaman, the 
Centurion, did govern common^weals by 
the laws of the heat£«i. Surely the politic 
laws of kings and magistrates are greatly 
to be heeded and regarded, which Christ 
himself allowed when he paid tribute to 
Caesar. And the profession and practice of 
the knowledge of law is warranted by the 
example of great men, who would not 
have borne the names of professors, if th« 
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science had not contained in it singular 
wit, excellent wisdom, and profitable di- 
rections for the whole course of man's life. 
It is well known thai the Camilli^ the 
Gurii, the Fabricii, the Fabii, the Claudii, 
the Scipios^ the Crassi, the Julii, the Ci-' 
ceros, and the Scaevolas were singular men 
and singularly skilled in law. And to 
give them their proper appellation^ were 
lawyers. These men governed their com- 
mon-weals, not 'in the shadow, in darkness, 
or corners, as the Grecians did, but in the 
clear light of the sun and m the face of the 
world, using experience as a pilot against 
the boisterous and turbulent affections of 
the people. A\id, therefore, Virgil when 
be distributeth several sciences to several 
countries, appropriateth the science of 
governing common - weals to the Ro- 
mans^. 

Tu regere imperio populos Romane memettto^ 
Parcere subjecth h; deheUare superbos. 

Mind thou, O Roman men, by law to guide» 
To ipare the me6k and over-master pride. 

♦ Vir. ^oeid.. 6*^ . . - 
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But some account it a matter of too great 
curiosity, that the laws, which should be 
plain and manifest to all, should be re- 
duced to an art obscured with difficult 
cases, shadowed with conceits terms, and, 
as it were, covered with clouds, and wrap- 
ped in darkness : to whom I answer, that 
it is very expedient, that there should be a 
certain art and science of the law, general 
rules and precepts, and convenient dis- 
courses. For the particular things which 
do fall under the observation of law 
are infinite, and the weakness of man's me- 
mory cannot tolerate the multitude of par- 
ticular laws: and therefore it is conve- 
nient that that which we call ^quum ho- 
num, which, in plain terms, is nothing else 
but perfect reascm, should be compre- 
hended and delivered in certain general 
precepts; and Plato alledgeth this for a 
reason *., because it is necessary that there 
should be Regia disciplinay a princely 
science, for he suiteth it with that name, 
which may, by a general censure, order 

♦. Phrt. in Polit. 
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and dispose of all things without regard of 
every particular circumstance. For the 
certain knowledge of matters it is good 
that the law should be bounded bj certain 
rules and lithits : for a man could not cer- 
tainly know what were his own and what 
another man's^, unless the law should^ as it 
were by finger, point and shew unto him 
what^ when^ and how it were his^ and^ 
therefore^ true is that saying of Cicero^ 
Omnia incerta sunt cum a jure discessum 
est *. If you depart from law there is no 
certain state of any thing. And his opi- 
nion is^ in another place f> that our in- 
heritance rather cometh to us by the law, 
than by our ancestors: for though they 
do give it, or leave it unto us, yet it is 
the law which doth settle it in us, and doth 
preserve the possession thereof free and in- 
violate unto us. Wherefore it is to good 
purpose that the law should be definite in 
itself, and should consist cf certain con- 
clusions which should be as the lists and 

* Cicero, lib. iz. Epift iamil. 
^ t Ciceroy in ora» pro Cects. 
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^riods of the science^ by the contem- 
plation of which^ a man may be instructed 
jand sufficiently furnished for particular 
causes and eyents : for the particular case 
lieth as it were embowelled^ and is impli- 
eatively contained in the general learning ; 
land there is nothing in the law which may 
;Dot be reduced unto some universal iheo- 
rem, which may easily be conceived and 
remembered^ because it is general *. And 
•though the professors of the law do make 
particular arguments of special causes, and 
do admire examples or cases to the illus^ 
ixating of that which they do principally 
liandle^ yet the law itself is comprised 
within certain rules. Neither ought it to 
trouble usj that the law books are so huge> 
and large^ and that there is such an ocean 
of reports^ and such a perplexed confusion 
-of opinions^ because the science itself is 
short and easy to one that is. diligent^ ac- 
cording to that saying: Industrie omnia 
serva Jiunt, All things are servants to dili- 
gence^ or come at her command^ and arts 

* Ibrcdl. 9, fi. de Jar« & fact ignor. 

€ 
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are not to be esCeemed by the greatness or 
smallness of the books^ but the goodness of 
their rules. And though the laws which 
do bind mens, lives and manners ought to 
be understood of all^ that their prescript 
being known^ men may decline from that 
which is forbidden^ and follow that which 
is commanded : yet tliat may be done 
either by their own means, or by the means 
of others : and if a man's brain be no fit 
mould for the law, let another man's mouth 
be his teacher. H^ice. cometh the nam^ 
of Counsellor, because iq doubtful causes 
he may resolve and give counsel. Where- 
by appeareth as well the necessity, as the 
excellent use of the calling: for what can 
be more convenient or of better opportunity, 
than that a man of experience should shew 
the v^y to one that is ignorant. It is 
therefore expedient that there should be 
laws written, and that such laws should 
not be altered without urgait occasion: 
for it is a fond part to strive against the 
course and stream of laws, and customs 
received. A great question it hath been 
heretofore^ whether common-weals were 




STUDY OF THE LAW. 15 

better governed by written laws^ or by the 
present and voluntary conceit of the magi- 
strate : this matter^ because religion itself 
hath committed civil duties to the wisdom 
and ordering of man> ought to be measured 
by the examples of wise governors and by 
popular sense. What good common-weal 
hath there ever been without written laws> 
which have been used by the Egyptians^ 
CretensianSj Athenians^ Romans^ and Jews. 
The writing or the engraving of laws in 
tables is a principal cause of the certainty 
of the same^ and without certainty^ it 
should be of small credit: for what au* 
thority or force should it have^ if it did al^ 
ways change like the moon^ or like Yer- 
tumnus : but when causes are decided by 
the opinion and will of the magistrate^ the 
power of government may be in the ha::ds 
of such as be unskilful or wicked^ and so 
either for want of skill, or conscience, jus-- 
tice may fail of her course. How often 
might tiie pretence and shew of justice 
beguile us ? how often might justice be 
perverted by favour or malice? But if 
laws were not general, and should not 

C 9 



16 STUDY OF THE LAW. 

sometimes restrain magistrates and go- 
\ernors, great inconvenience would ensue : 
even as great as happened in Athens by the 
violent domination of the thirty tyrants, 
who, when they had cancelled and dis- 
annulled the laws, did exercise a common 
butchery and slaughter of good men. 
Wherefore, as in dangerous tempests the 
ship is not rashly committed to the winds: 
but there is need of a skilful pilot by cun- 
ning and carefulness to govern: so the 
wavering and passionate mind of the ma- 
gistrate, must be ballasted and weighed 
down by law, lest his ovm private affec- 
tions do drive him from doing justice as 
from the haven. Aristotle affirmeth, that 
God ruleth that conunon-weal which is 
governed by a written law, because the 
laws are the champions and defenders of 
convenient liberty, than which there is 
nothing more pleasant in this life ; for 
what thing can be more happy, than to be 
free from the fear of injury, and safely to 
enjoy the society of men ; and therefore he 
would not have the government of the com- 
mon-weal to be committed to any one man^ 
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though very virtuous^ without the rcgi- 
mea and direction of the laws. Neither 
let an J man say^ that I do sinisterly judge 
of the natures and dispositions of men^ in 
that I account no man of so approved and 
special virtue^ and fidelity^ that the mana- 
ging of common affairs may be offered unto 
him to order them at his will and pleasure 
without the appointment and warrant of 
laws : surely I could wish that every go- 
vernor were a Numa. But yet I would 
have the law to be joined with the magi- 
strate in the- act of government. Neither 
do I fancy or figure in my mind any hap- 
pier common-weal^ than such as may ac^ 
cord with the tenor and progress of human 
affairs. If a man should imagine that the 
authority of government were in the hands 
of the Stoics^ such as would neither be 
moved by hatred nor favour^ though they 
in other respects were rery unfit to govern^ 
how shall their humours be satisfied^ who 
bad rather be governed by written laws^ 
than by upright maigistrates ? for such is 
the madness and frowardness of some^ that 
they will not be contented with the equity 
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and faithful dealing of the jxidge?^ but 
will still contend by the rigour and dint of 
law, and will try all extremity, being often- 
times more at jars and odds with the judges 
than with the adverse party : here the au<- 
thority. of judges will be weak, unless the 
laws publicly received do strengthen it: 
so that in the written laws there is not only 
a safeguard for innocency against injury, 
but also for the magistrate against the im- 
portunity of the people. But as wayfiuring 
men whilst they travel are not afraid of 
going astray, when Mercury^s image doth 
point out unto them the way that they are 
t^ go : ^o good men when a certain law is 
proposed unto them, when by it they know 
what every man ought to perform, what 
to avoid, they are secured and do wholly 
repose themselves in the protection of laws. 
To the intent that the Hebrews might well 
agree, and have good order amongst them- 
selves^ God did enact and establish certain 
laws, that they might judge by prescript, 
and rule, lest ihe law being ambiguous 
might procure dissentions. And other peo- 
ple and nations have either by the tyran* 
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Bous domination of magistrates/ or the out^ 
ri^eous discord of the people^ been forced 
to receive laws as the square and measure 
of their actions. In the City of Athens^ 

• whai there was a contiimai debate about 
the difficult points of the law then in force^ 
there arose three factions of men^ not of 
the worst sort, but yet not well agreeing in 
matters of state: the city by this meara 
being greatly molested^ and the hearts of 
mea being edged and exasperated by the 
festered sore and canker-worm of conten- 
tion, the government was committed to So- 
lon: he surveying by depth of judgment 
the weak and impuissant estate of the city, 

• made laws, whereby peace and content- 
ment were restored. And when he saw 

. that these laws were the sinews of the good 
estate of the city, he determined, that who- 
soever should hold any judicial place^ 
should in precise terms take oath that he 
would judge according to the laws. This 
was also the cause why the Romans did fly 
to a written law : the magistrates did ar- 
rogate and assume too much to themselves; 
the people did exceedingly grudge and 
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murmur that iheix honest liberty was im- 
peached bj the mamier of their rulings and 
the best men were at variance in matters of 
law: 80 that it was thought meet that 
some equal laws should be in force> where-* 
by the rashness of the people^ and the 
violence of the magistrates might be mo- 
derated : for this cause the laws called the 
twelve tables were prescribed to the city, 
which yoke was willingly received^ be- 
cause without laws they knew their com- 
mon-weal could not prosper^ nor continue. 
And as there ought to be a certain form of 
lawsj so these laws ought not to be altered 
or abrogated without great occasion^ and 
the evident advantage of the common- 
weal. There was a law amongst them of 
Locros^ that whosoever would make a 
motion or invective against any received 
law^ should thereof deliver his mind^ hav- 
ing an halter about his iieck^ and if it were 
agreed by the assembly^ that the thing 
which he aoideavoured to persuade were 
for the good of the conunon-weal^ the man 
was safe^ and received commaidation ; but 
if it were disallowed^ and rejected as an un- 
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profitable admonition^ he was straightway 
hanged^ and received death as the guerdon 
of his innovation. And in Athens there 
were a kind of men called vop^oXax€;^ who 
in all public meetings did sit amongst the 
chief magistrates^ and did put them in 
mind not to decree any thing against the 
laws in force. Thus it is evident that 
both the making and maintaining of laws 
is necessary. And it is rightly said of 
Cicero^ that the law is as necessary for the 
government of a state^ as the soul aud mind 
is for the preservation of the body * : thii, 
saith he^ is the bond of all dignities and 
degrees which are in the common-weal, 
this is the foundation of liberty, the foun- 
tain of equity. The will, counsel, and 
decree of the city is contained in the laws, 
as the body can do nothing without the 
soul ; so a city without law cannot use her 
actions, power, or authority. The magi- 
strates are the ministers of laws, the judges 
are interpreters, the people are the ser- 
vants, that they may have true liberty; 

* I0 otat. pra Cluciitio.. 
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The law is thus defined by Cicero, Summa 
ratio insita d naturdy qua jubeat ea qine 
facienda sunty prohibeatque contraria*^ 
A principal reason ingrafted in us by na- 
ture^ which commandeth the things that 
are to be done^ and forbiddeth the contrary: 
and all the particular and sereral laws of 
divers nations are but the branches of this 
law : for the laws be certain and clear in- 
telligences^ and rulesj whereby the mind is 
addressed to pursue that which is good^ 
and to eschew the contrary : and they offer 
to the mind the forms and ideas of virtue 
and dishonesty. So that in the sacred pre« 
cepts of law^ as in a chrystal glass^ a man 
may perceive what he may do with praise^ 
what he cannot do without infamy: for 
the common places^ which be handled by 
divers^ of common duties^ of that which is 
truly goodj of that which is perfect happi- 
ness^ of the best estate of a common-weal^ 
do not so sufficiently qualify and instruct 
the understandings as the law itself. But 
here I shall be crossed by anoth er objec« 

* S. Ub. 1. de legi. 
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tion^ that great and tedious axe the labours 
which are to be sustained in the stqdy of 
the law. Surely there is nothing of weight 
or worth which may be compassed with* 
out pain and travail^ and yet if the pain 
be compared and balanced with the profit^ 
it is but as a few drops of hail to a whole 
shower of manna. What would not a to- 
wardly man do ? what would he not under- 
take by his wisdom and weariness^ to keep 
all danger from the bodies^ heads^ and 
lives of the innocent ; to preserve his me- 
mory firom oblivion and silence; to be of 
great account amongst the greatest ; to at- 
tain to that knowledge^ which is the highest 
of all human arts and sciences ? and though 
it were as hard a matter for a young gen- 
tleman to gain the knowledge of the law> 
as it was for Phaeton to ascend unto the 
chariot of the sun^ who^ ere he could ac- 
complish that^ was to pass through uncouth 
ways^ and by the ghastly forms of deform- 
ed creatures^ by the terrible signs of the 
buU^ the lioi^ and the scorpion *^ though 

* Orid. Metamorplu 
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( I say ) a student ought to have all the law 
perfect^ and to pass through a multitude of 
cases^ judgments^ statutes^ arguments^ trea- 
tises^ comments^ questions^ diversities^ ex- 
positions^ customs of courts^ pleadings^ 
mootes^ readings, and such like : yet since 
there is no art nor science by which the 
common-weal receiveth so great benefit: 
Mn«e ther^ is no course of life, no time of 
age, mo^ ^9$» of men, which eaa either 
flourish or .be without the safeguard of 
laws; and since the difficulty of the science 
is rewarded by the dignity, credit, and am- 
ple fortune which, belongeth unto it: the 
hope of them which em^^loy themselves in 
this study, ought not to wax faint, nor 
their min$ls to.be daunted with the labour 
and pain, which all arts require ; but they 
ought to be incited and allured to proceed 
in their studies by the excellent and ho* 
Dourable rewards of the same. 
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OF TH£ GOOD QUALITIES WHEREWITH THE 
STUDENT OF THE LAW OUGHT TO BE 

FURNISHED. 

BECAUSE many apply themselves to 
the study of the law without deliberate 
considertition of their qualities and suffici-^ 
ency> so that many times they find not 
th9.t contentment which odierwise they 
might eigoy. It is very cimreaimi ^AuL 
they should know what qualities are re- 
quisite in him who is to employ his time in 
the study of the law: for^ as Aristotle 
sayethj Rules and precepts have not force 
in all; but the mind is to be decked with 
good gifts^ that it may take joy in things 
that be truly good^ and abhor the con« 
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trapy^. The first and chief thing that I 
do require in him is^ to have the true 
knowledge and fear of God^ without 
which his other, knowledge is but as a 
f W4^d in the hand of a frantic person : and 
where the light of truth is md, there is a 
darJk and ten*foId mist about the mind. 
Bi|t where God is not, there is no . truths 
there is. no ligh', there is no Iaw. The 
^ul and senses are but the instruments of 
his will, which he bindeth and loo^th at 
his pleasure. And if they turn from be- 
holding him to thi^ coatemplalioii of any 
art and science whatsoever^ surely they 
^ect ^nothing but their own destruction. 
I know this is no pleasant soun4 to soiiie 
•dainty ears^ who cannot- tolerate any flam- 
ing or mentioning of religion, which the 
Pagans, whom they make as precedents of 
their prophane manners did not only re- 
gard, but in the very front and beginning 
of their- laws (such was their reverence) 
they prefixed a precept and caveat for the 
observation and keeping of holy rites in a 

* ArUtoU lib. 10. Ethico. ad Kichomatcfa. 
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f eg^rdfal mkrmet \ Ad dtvas &deunto aj^te, 
pieiatem adhibenio ; qui seem ftiXiP, dem 
ipsevindes^erit. Let them go tothe 'Wrtr* 
ship of Ood with a ch^te mind : let them 
ose reTet^ewe: God will be the revenge 
^f' him that ' doth otherwise*. Some 
p^i^hapg had rather h^^r a curious discourse 
handled by somiB astrofeger^ whereby they 
might have t>ertaiii notice and und^stand- 
rtk^ whiii '(tomplexibn and tondtellation is 
ttiost ^t to enter into the^tudy of the law: 
with siich dregis^ ^ they would ha^re^ thtir 
mind saEtiisAfl«d; T^iey, p^rbaps^ 'WilL bc^Ueve 
(lirtr wfcat is more- eredulons^ than faney ) 
-thiit <hey '- which are born »nder Jupiter 
are not ftt for ^ the study of the law^ as 
Codes' teacheth themf , that they which 
'are born under Mercury arie of quick 
conceit^ but quickly unconceited^ soon 
ripe and soon rotten; espclcially if Mars be 
jdikied with Mercury in th^ constellation^ 
as it' happened according to the suggestion 
of some in Hermogenes the sophist^ who 
Writ of sophistry in his youth like a grave 

* Leg. 12. talmlar. c.l. f Codes ia Fhysiognom. 
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old man^ and was in his old age as a tri- 
fling boy. But they which are bom under 
Saturn are said to be more dull in the be- 
ginnings but in process of time of more 
sound and deep knowledge than others : 
surely I am not of opinion that the soul and 
the powers thereof are subject to the sway 
and motion of the planets. If I should 
think that it were a substance flowing from 
the body^ or so mingled with it that it 
might be accounted a kind of bloody as 
some philosophers grossly conceiyed^ thit 
might seem unto me probable^. But I 
am fully and immoyeably persuaded that 
the soul Cometh from above into this 
strange matter^ whereof the body is coni'^ 
pacted:, and is of an incorporeal nature, 
which is not subject to the impression of 
the senses. For when sickness affecteth 
the body^ the soul is sound ; and when the 
body is racked^ the mind is free. Neither 
is it to be marvelled at^ that it conformeth 
not itself to the change of thebody^ because 
some material parts of the body are not al* 

^ Cicer. in Tusc. queit^ 
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v^ajs partakers of the change. Let a'man 
go abroad in the most cold and freezing 
weather:, yet his eye$ will nelner be fro2en ; 
let him stand by the most icoi'chiiig fire, 
yet they will never feel heat. The strange 
and dilfereut substance of them from the 
other parts of the body, I take to be the 
cause. ' Now the planets do work only 
upon corporal things, for their inftuence is 
of the same sort as the attractiye force of 
the adamant or the geat, ^hich cannot 
work but upon material things : and there- 
fore I may well conclude, that the 'stars 
do not qualify the mind but the body only, 
which> being a cottage of clay, must needs 
bear the wind and weather, the alteration 
and Impression of the planets. Wherefore 
let not any man who aimeth at the know- 
ledge of the law as the mark of his desire, 
make any estimation of these physiogno- 
mical fictions : let him not go to the house 
of Mars, nor to the sphere of Mercury for 
Imowledge. Si quis ituliget sapientid, 
posttdet a domino. If any lack wisdom, 
let him request it at the hands of God ^. 

* Jacob, c. 1. 
D 3 
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He must likewise observe that the way 
to the height of knowledge is by humility's 
gate. Let not the increase of his skill 
make his mind to increase and swell after 
the manner of lofty spirited irien, who, 
when they know nothing, yet would seem 
not to be ignorant of any thing. Every 
auditor musft be willing to hestr Opaftet 
discentem credere, saith Aristotle*, who, 
th6ugh he was a man of singular know- 
ledge, yet gave example of great modesty 
by this censure. Maxima pars eorum qua 
scimus est mi?ii7na eorum quts igiwrafnus. 
The greatest part of the things which We 
know, will countervail but the least part of 
the things which we know not: as if a 
man should compare one hundred to one. 
But none do more boast of knowledge than 
the ignorant, as nothing soundeth more 
than empty vessels : and they nourishing 
in their minds a haughty and ample opi- 
' nion of their supposed ability, are so be- 
witched with self love, that they think 
they sucked eloquence with their nurses 

« 

♦ Io*Aiia]yti€« potterior. 




STUDY OF THE LAW. SI 

milk^ that the. bees which are feigned to 
sit upon Plato's lips did fly to their lips 
whilst that they were dreaming in the 
cradle: that they were able to teach old 
men before they had teeth : and triumph- 
ing in this conceit^ they admire themselves- 
and disdain others^ adyancing their own 
doings and discomm^iding the fruitful la- 
bours of other men^ like apes loving their 
deformed children^ and like fantastic 
pigmalions wooii^ their own devicesv If 
any thing be spok^i of them sometimes 
clerkly/and accutelyas they .think, they 
make an inward applause unto themselves, 
and cherish their hearts with this Bjcclzxaz- 
tiouy faeeie I Jaute ! lepide! nihil supra! 
but if any thing be spoken of others aptly 
and sensibly^ they straightway infer^ quanta 
tu melius hoc inn)enisses Thraso ! But a 
discreet and advised man vnll judge none 
to be so mean^ but that he may learn some- 
thing of him: for though he know more 
than others^ yet he must think that others 
know somewhat which he knoweth not. 
The best and the most grave man^ saith 
Cicero^ will confess that he is ignorant of 
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many things *. And Solon was not ashamed 
to say^ that in his old age he was a learnerf . 
And Julianus the ' lawyer said^ that 
though he had one foot in the grave^ yet 
he would hare another in the school^. 
The next thing I require in a student is 
tanperance^ which I do not take so strictly 
as Aristotle dotb^ who defineth it to be a 
restraint from corporal pleasures^ which 
are objected to the sense of feeling §^ but 
would have it so largely understood as 
Plato^, Cicero^, and now df late time/ 
ScaHger^*^ and X). G&niilis have tak^n it 
to be^ a restraint of the mind fiX)m all 
volupituousness aad lust, ^y naotely/frimi 
covetousBiess^ ' excess of diet^ vtantoane^^ 
and' all other uiilavfful delights. A stu- 
dent must iu his diet be template »id ab- 

* Cicei". T^fiynlla. $» 

t Cicer. in Catoi^e major. 

:( L. apud Jullanum de fide commissis liberal, inp. 

% Aristotele^ lib. Nicomadiior. 2 and 3. and in lib. 
noa^or. morali. 

J Plat, in Convivi, 

f Cicer. lib. 1. officior. 

*^ Scalig. lib. 9. poetic. Alberic. GentU. lib. de leg. 
3. €.13. 
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stineiit^ for as M usonius saith^ continency 
in diet is the step to wisdom ^. A fat and 
full belly yieldeth nothing to a man but 
gross spirits^ by which the shsurp edge of 
the mind is dulled and refracted^ and too 
much meat cast into the stomach doth ea- 
gender nothing but crudity and diseases. 
This measure must be used in our diet^ that 
no more be taken than will suffice. Se^ 
neca prescribeth a good rule f ^ ftJtmem 
fames finiaty Let hunger end hunger; 
which is nothing else^ in plain terms^ but 
that a man should tise with an appetite> 
bekig rather satisfied than filled. Yet he 
that feedeth more plenteously is not to be 
r^roved if his body do stand in need of 
more copious nourishment; and a man 
must not so abstain^ that the functions and 
duties of the mind and body be hindered. 
Good and moderate nourishment doth 
quicken the spirits^ and they do give 
strength to the brain; but that which is 
unwholesome and immoderate doth stop^ 
thicken^ confound, and destroy them. As 

* Stobastts de temperantift, f Senec epistol UK 
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in diet, so^ia otlieir tiaogs^ it i^ig^od fyr a 
«tudedt te hsi ve the mle and masilery of his 
mkid apd appetite^ neitlier so to lest «lip 
thereios to hU desire that he wiH for- any 
commodious, i^etipect bring/ himself to 
shame and pMoqu7> and. for a pfesent ad- 
vantage incur a perpetual discredit. Plato 
hath . a, sent(»qe . •wt)rthy of ohserwtion *, 
JSt, dicer e ^fmete taqMiCideceni adsabrium 
% , prud0tmn^ i h6miii€m iemtum pertinety 
To ^^y* and do the things i(ii»t ar^ comely^ 
helongeth only to a sober and wise man. 
Xbai/ex^anple;of rudcm^s vised by certain 
Florentine andbatfsadors is to b6 avoided. 
Jovius reportoth itf : They were sent ^s 
aaihassadors to Charles the Fifths aodPope 
Clemwt the Seventh^ staying at Bonotnia^ 
aad heifjsg merehmts^ carried with them 
(such was. their ^treme eovetousness ) 
certain wares to 'make gain ofy thinking 
they should be iree ffom custom^ as going 
under tbe name of ambassadors necessaries. 
But this being perceived by the two great 
estates> .moiYpd the. emperor to laughter, 

^ Plato in Timae. f JovK lib. US. 
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and the. pope to anger^ who was a citizen 
of Florence. The l^stes departed with 
infamy^ which.: Aejr well- deserved for 
abusing so honourable a calling by such 
base indignity^ which mniy be a warning* to 
all to pre&r their credit beforetheir greedy 
desires. 

Diligence in the pursuing of any study 
is of great weight and moment^ and in the 
study of the law it bath principal force 
and eSeciy for die.casBs are 'many in num^ 
ber .which must he read, remembered, and 
ap|)lied,. which eaimait be colnpaistfed but 
by extreme ditigenee. And whereas some 
pr^nding » lumpish idleness,) would have 
the lam mens uted with ukrrow limitsy aaid 
would have tl» .multitude- of volumesi 
leases, rules,, and^ divftarsities abridged ahd 
made- .less,, surely they give large testi-* 
mony.of their great desire* of ease. ^ But 
eaae is .a . very bad. medicine for -difficutty> 
and their pretence is vi^oUy repugnant to 
reason, yea to possibtliky. They that 
would have few laws, must procure that 
there be few causes, and little business^ 
which it is not possible for any to bring to 
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pass. If it were possiUe for tUdse 
students to take away the infimte utd the 
inouBierable afl&urs aad actioiw of men^ 
then that which they require might sort 
to good effect. But that lieth not in their 
power^ ai^l dierefore they should surcease 
their slu^ish surmise. For this cause 
Ludoyicus Vires is justly reprehaided of 
Albericus Gentilis^ in that he held that all 
things might he finished hy few lawsi 
whom Geotilis affirmeih^ to fight agamst 
eonunon experience*. For if many cou^ 
tenticms m controyarsies should happen^ 
which none can hridle or preyent^ if the 
law should ni^ handle^ discuss^ and deter- 
mine them all^ the law should do injury^ 
and it should not be the hand-maid of 
justice^ it should myt suum cuiqae tribuere;. 
So that in the student's mind this resolo^ 
tiou must be ftxed^ not to sink under the 
burden^ but with all conyemieat industry 
to fblbw his study^ ney^ to be weary 
of paios^ nor to slacken his eadeayour> 

* Alberieui Gentilit dialof;o primo de jam iiiterpi#* 
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isince n€^ng of price and account is pur- 
chased without great labour^ by which he 
may attain to the knowledge of many ex- 
cellent things more worthy of admiration 
than praise. Neither is it seemly to pretend 
weakness of body^, and tenderness of ^2om«- 
plection^ when health and streng^ do well 
serve, and may well be employed in study. 
Cicera's body was neither of iroa^ nor of 
qak^ yet he was not broken^ nor in manner 
alt^ed by his continual night-watehings, 
noon^sittiiagSi and .morning-risings ; by hid 
maoy labours^ coisten^latiM^^ and studies^ 
by the great charge of his household^ by 
the weighty care of the common-weal^ by 
writing many books^ and epistles without 
number^ as Cardauus well observeth*. 
And why «hould any man despair to do 
that which smother hath don^ especially 
having the like disposition dT mind^ the like 
fisicultieg and means to attain to knowledge^ 
and the like ^denite. This diligence doth 
chiefly shew itself in reading and heeuring. 
It is not fit for him that heareth or readeth^ 

• ♦ 

* Jabt i. de faniUle tucnd. c. IS. 

£ 
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to have a mind wavering from the purpose, 
and as it were going on pilgrimage. A 
man is then said to float in fancy, and to 
wander in thought, when he doth not bend 
his mind to that which is handled, and 
when he is amongst his books in body, but 
not in mind, or when he is present at some 
reading, knd doth not shew himself atten- 
tive, but doth blimber the tilies of the hous^, 
or buildeth in the ^ir, or doth nothing less 
than that which he should do; but the 
fof ce of thie mind must bend itself tb that 
thitig dnly which is to be conceived. For 
thie pb^ver of our mind and linderstanding 
is more strong wh^n it is united, than When 
it is disp^rl^ed, tod distractisd itito tnaiiy 
parts. 

■% ' 

Pltti^s trttthtUi' minor est Ud singula iensuf^ 

But as* thferfethin|;s fbt^tiattted aire of great 
eon^quence ^ttd Value to the '^Ud6nt, so 
wisdota that fate imii'excellfeiit virtue bif the 
mind is of gteat impbttance, which 1 ctb 
rather exact, than require in a student, for 
without it nolhiiKg can b^ £iotiis decently or 
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perfectly ; and surely to a student of the 
law it doth specially appertain^ for it doth 
consist in the cunning discerning of the 
truth of every thing *. And a student 
o^ght not only well to deliver things con- 
ceivedj, hut well to judge of thpm, and k^ 
this part standeth thehest part of a lalyyej^. 
It is ^e property of a wise man most 
sharply to perceive what is true^ what is 
false in every cause and contioversy, not tp 
Ife deceived nor inveigled^ not to he uncoi^- 
.stant in opinion^ nor ignorant in the cir- 
cumstances of things. The ordinary mean 
to attain to wisdom^ is to use time and dili- 
g^^^ Wiffi^ie^t fox th^ ?91^^^ef|ti9n of 

,<]^iD^^ to hear t€m(m on both sides coq- 
tebding in his mind as it were ajr»ed wd 
professed enemies^ not to judge of any 
thing rttihly or hfl«tily> nor to give a silight 
^censure of weighty matters. For as Fa- 
biw saycth in livy f. Ormm lum proper- 
mti dira certaqw^fount, festmaUo impro-- 
vida ac cmca est, all thinga> are plain and 
f ertain to him that u not rash nor heady. 

« Cicer. Offic. tib. 1. t LmuB 1. %%s 

£2 
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Haste is improvident^ and blinds which is: 
' therefore rightly termed of Plato, J^croerca 
SdentiiBy the stqpdame of knowledge *. 
And the iCtolian magistrate said well, 
f That there is nothing so great an enemy 
to gpod advice, as haste, which bringetfi 
pennance swiftly, but warning too late,. 
and without profit, because counsel hastily 
given cannot be revoked, neither can the 
thing which is disordered by bad advice, 
be entirely restored or brought into order 
again. But where a man taketh time suffi- 
cient, he cannot be said to do any thing 
rashly. Wherefore not unfitly hath it 
been defined by some to be the knowledge 
of the opportunity of doing things krightj 
and the cause that all things be well done|^ 
and it hath not only a' stroke in worldfy 
aftairss but even in matters of religion; for 
by it a>man maybe so directed, Ihat be 
may neither decline to superstition, nor to 
that which is contrary unto it,- namely, im- 
piety or atheism; And it is the level or 
compass of all other virtues in the accidents 

♦ Plato in politic. f LiviusL 31. 

% Diogen. Laer..ia Tit. platoniiV. Cicer.lib. r.officior. 
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tad afiMW of tibis life. li will ihew tbe 
Isiflitt and mmue of boldness awl aud*- 
citj, kst it turn to rasbnest anil inqpii- 
deaee. It will so eordct teinperaAce tbe 
notiher ^ ordeir^ thai k siaj not be ac- 
counted f udeoess or incivDity.^ It will 
gmde Justice wbteb goyemetb all thinge, 
jbat it tuns to craritj ; my it will mode*- 
irale itarif, lest it be teimederafl or deceit 
By these eflSects tiie studeut may easily |M> 
oetYe> borw necessary it will be uirto bsia. 

The qualities above BcieBtioiied> d» so 
^ectf y respect a atisdent> that tb^y nsiy 
be nunibend m the rank either of adju^ 
jBoatu^ or omamcBls. One thing yet re^ 
asaineth/ which ia, to be ptaoed and ranged 
aBBODgst tiio orn ans ei ita oidy> being a mere 
oakmeiA, yet il ^tib as much ndom> as 
the otter datii help; and that is curtesy or 
mild nes s^ which doth aa much deck and 
iUnstrateany gentleman^ as the diamond 
AaOk tte g^ to which it is fa8tfBed> or as 
Aecham of the neck doth giye a lustre to 
tte branrery ef tte other parts> it setteth in 
order^ gamisheth and graceth the other 
gifts of Hie vmi, without which they 

£3 
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should be unsavory^ and want applause: I 
distinguish it from civility called Urbani^ 
fas, and '^titpave\lA^ or that is^ only to be 
' seen in public meetings and assemblies : 
but this may shew itself witiiin a man's 
priyate walls^ or chamber^ and may be 
used betwixt man and man. Most loath- 
some and deformed are the manners of the 
stoics^ who whilst in sourness- of mind 
they seek to oyercome- man's nature^ do 
exceed it> and of men they become beastsi 
And such manners- have disgraced men of 
excellent ability. Coriolanus was by na^^ 
ture a stoic^ and hisr roughness of manners 
is justly and worthily reproved by Dionysi 
Halicarnasseus *. Caio. was bbth^ by na^ 
ture^ and profession ; whom^ for his bitter 
austerity^ Erasmus condemnethf. And 
surely I think that such rugged behaviour 
doth relish harshly^ and i» sometimes un- 
pleasant to them who by natural inclina« 
tion do favour it. Hear therefore a stoic 
dispraising a stoic^ Cn. Piso (saith Seneca )'< 
fuit a multis vitiis integer, sed pravWj ^. 

* Dionjs. Halicaniafg..lib. 8L 
i Eraunniu in^com. morie.. 
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iui pHacebat pro constantia rigor *. Co. 
Piso was free from many faults^ but yet a 
frowacd mao^ and wa» delisted with stiff- 
Bess of mind instead of constancy. Floras 
bath noted the currishness of Romulus with 
a perpetual biot of infiamy^ Hamulus ob 
asperttatetn morum a Senatu discerptus 
est f . Romulus for the roughness of his 
manners was l^rn in pieoes by the Senate. 
But mildness is of tibat sweet and delecta- 
ble nature^ that it pi^ceth the stony 
hearts of barbarous people^ ft affecteth 
their eyes and ears^ it bendeth the most 
stubborn and insolent spirits^ it findet& 
an easy way amongst swords^ it oyercometh 
wraths and allayeth hatred];. This I com^ 
mend to the student as a principle mean 
to gain favour^ loye^ and good entreaty. 

* taiec* lib. 1. de inu t Flon lib. 1. bifltori* 

X Yaleri. Maxi. lib. 5. c. L. 
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CHAP. III. 



or THE CBOICE WHICH A »TVD]£KT Of TBS 
&iiW 0V6HT TO HAK.S IN HIS gTUI^Y. 

NOW that we baye shewed what quar 
titles ai^ .ecMxveoieiit for hiniy who pur<^ 
poseth to.gain knowledge and credit bj the 
study qS the law> it remaiiaeth to give hiia 
s&Bue tauste of that course which in pur* 
suing his study he v^y not uofirofitably 
observe. For though the way were plains 
yet to them that know it not^ it i» hard 
and difficult. And as the first yoke is to 
the young isteer heavy^ not because he is 
not able to bear it^ but because he is un- 
acquainted with the carrying of it, so 
young students though they be in age and 
capacity mature and perfect^ yet because 
they advwture upon a new enterprizer 
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whereof they never had trial, they are 
somewhat troubled at the first r yet in con- 
tinuance of time^ by labour and some direc- 
tion of veterans in the art, they pierce 
through the thorny fence or bar of these 
great difficulties : but here let the student 
take courage unto him, and when the door 
is opened, let him not doubt to enter. As 
he must not neglect time, which is a con- 
suming treasure, so he must make distinct 
choice of it, lest omitting better opportu- 
nities, he do cast himself into the straits of 
time and necessities, whereby he shall find 
much incumbrance, and his proceeding's, 
shall be crossed by many interruptions^ 
And surely as in alt matters ,of moment^ 
the place where a thing ought to be done 
is greatly to be regarded : so likewise the 
time wherein it is to be done. For the 
turning of all temporal affairs doth depend 
upon these two things, luad these circum- 
stances do either make or mar the substance 
of our actions. It hath been questioned of 
divers, whether the morning or the night be 
more convenient time for the study of the 
bw^ which beciuise it is no modern doubts 
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but either part hath had favourers and p,a« 
troiu in all ages> and to the end that by 
some clearness of reason the truth of thif 
matter may appear^ I will bestow some 
pains in the opening of thisppint. 

Marsilitts Ficinus a man of exceU»t 
learning and judgment dotbiby five reason^r 
proY^ that, a m&n should rather rise in the 
morning to study^ than watch in the night:* 
His first reason is borrowed of the Astro- 
logers^ which he doth not greatly urge> 
because he had small regard of th^ir Yai,n 
K^eubAioBs: but admitting what they aajr 
to be ixuBj be ^n» reaiumeth : there .^e 
ikc» pJaaets irexy f^TOurable. to students 
Uk ibe eowsQ of their st^di^^ S^l^ Veni^y 
and JSlercury^ all which ia the nlg^ht ate 
most reiaote from ^ur hami^pbere^ aad gp 
into m^e twelfth hou^ of the heayeos^ 
whi^h \% called the prisoni, toward the 
w^. Hi^ second reason i^ tikis. The 
spirits of our bodi/es do fellow the state and 
dispositioa of the air ^ Now in the. mora- 
ing;i when the sim riseth^ the air is subti- 

* lfar»Kiii^ Fkiftus^ lib. de rita saaa% Ck T« 
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lized, and made thin, pure, and free from 
all grotd vapours. But iti the night time 
it is thickenied^ and corrupted with conta- 
^ous exhalations, which possessing the 
senses, do pierce into the br^in. Thirdly, 
the daj was made at the first, for labour, 
and the hight for rest, ( and therefore it is 
said in the 104th Psatm, Thou rriakest 
darkness and it is night, wherein all the 
beasts of the forest creep forth, when the 
sun riseth they retire, and couch in their 
dens. Then goeth man forth to hts lahour, 
Until the evening, ) And whilst thd siiii 
Koldeth and containeth his race in our he- 
misphere, with his beanis he doth open the 
pores and passage of oiir bodies, and from 
the dSniigr to the circumference of the saitae, 
hte doth «Alarge the humours and the spirits 
Which make& tis more apt ta labour aiid 
study : but when he departeth from us 
then all these things are bound and strait- 
ehed, and then lee aire driyen and proToked 
*» sleep. Fourthly, it is very healthful 
linfd us to Use labour or study in the morn- 
ing, which if it should be in the night the 
spirks beifig greatly wasted aiid* consumed 
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bj the motion in the day time, the body 
becometh weak^ and so is utterly unfit for 
any kind of labour. And he that giyeth 
himself at that time to study^ causeth the 
spirits to fly up into the head^ and they 
being so distracted^ cannot yield sufficient 
service either to the head or to the sto- 
mach. Fifithly> if a man. study soon after . 
supper^ the nourishment is resoWed into 
gross Yi^urs which do fill the body and 
are yery noisome obstupatiyes to the senses. 
For the meat being destitute of heat and 
spirit^ doth wax raw and doth putrify in 
the stomach. So that the brain is offend- 
ed and our study greatly hindered and im- 
peached. . It may be added^ for a sixth rea- 
son^ if any thing may be added to Fici- 
nus. The spirits wherein all our agility 
and dexterity doth consist^ by which the. 
brain doth work^ are together with the 
other parts of the body refreshed and 
strengthened. So that in the morning they 
must needs be more serviceable than at 
night. Seventhly^ The fancy or imagina- 
tiye part of the soul which helpeth great- 
ly in study^ and principally in the study of 
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the Iaw> is in the night-time confounded 
and obscured. Lastly^ the body in the 
night-time waxeth more dull, so that the 
mind cannot use it as a convenient in- 
strumeDft. For when the komach is full 
and stuiTed with meat^ the thick air being 
round about us^ stopping the pores^ the 
great store and abundance of humour^ is 
carried^ as Aristotle saith*, t^ the hcad^ 
where it sticketh for a time^ and layeth as 
it were a lump of lead upon the brain/ 
which maketh us drowsy and prone to 
aleep ; then it <lescendeth by steps or de- 
greeSj and coming into the other parts 
doth mgender sleep. And it is the opinion 
of a learned physician f, that the nightly 
«tttdy is unseasonable^ <^d that it wearieth 
4md weak^ieih students^ making them lean 
mid exhausting their bodies. For by late 
watchings their vital spirits through too 
much mtention are weakened^ and their na- 
tive humidity dried up. Demosthenes did 
«(fidy much by candle-light^ and therefore 

* Lib. At fomno & TigU. c. 3. 

"t IieiDiiiiit lib* U de eomplectioik c 9# 

F 
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his orations were said to smell of the lamp^ 
but he did not begin to studj till the first 
entrance of th6 mornings and herein he did 
endeavour to excel every man. But who- 
soever \^ill folio vr Demosthenes in this^ had 
need to be well advised of the strength and 
constitution of his bodj and^to examine 

Quid valeani humeri ferrey ^ quidferre recusenU 

X 

For nature must not be oppressed^ hvt 
measure and mean must be used, lest tiie 
stomach being made by too much fatiga^ 
tion unable to digest the meat reeeived» 
the pores of the body be clean worn out 
and extinguished. The whole senate of 
physicians do call the morning hours^ the 
golden hours^ in regard that the body is 
then in best temper. This may suffice to 
persuade^ that the morning is more fit for 
all kind of study in general^ and by conse^ 
q^ent for the study of the law. It hath 
been proved by probable reasons^ and by 
authority of wise men. If this will not 
serve, hear the voice of wisdom herself. / 
love them that love me, and they that seek 
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me early ^hail find me*. I have Avreh 
thf longer ob this question^, beoause^ it i% 
viery es^pdUepit for a §tu^t to know 4he 
beftt tiige of lu9 ft^47^ which if it ^ ii«ed 
in 9ewmi .19a/ ptotjfer, an4 take good ef- 
fect^ other wwe hw labour may bC'tinpf ofit*- 
able* God ( s^iib Solomon ) hath made all 
things good in their time f . And Eccle- 
•iasticus would have every majqi to ohseTTe 
time ;{;. Thii therefore I will no longtnr 
handle^ being a mattier plain^ but will satisr 
fy the student in other difficulties^ which 
Itf e more freouent and doubtful '^ :an4 ar^ 

trccasrons} that many I^BicB do ebtfer ihtb 
this study do break off their courAe^ and 
bid Ibe law ftirewell. The books of law, 
iay they, are not pleasant td read, the 
words or ^erms are harsh and obscure, thie 
•tile no whit delightful, tlie method none 
at afl. It is a science void of all proper 
deflnitiiHis, artificial divisions, and formal 
rMilons. To answer this Cavil, (for I can- 
not idanck it whiter) I will use a two* 

• Vtoterre^ t. Vet. M. + Eccleti. c* 3. 

... ± Ecdeii. c 4, 

f3 
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fold maoner of eonfirmation^ and will dew 
that either the law hath those things which 
ihey deny uoto it> or if it do want them^ it 
needeth them not. The writings of wise 
and grave common-weal men learned in 
the law are not to be censured by Gram* 
mariaos^ and Rhetoricians, who make a 
gdlant gloss of CljftenmestraB mule^, 
Alexander's horse^ and such friyilous vani- 
ties. For their study was *far different, 
being ftrr the general good and commodi- 
ous government of the common-weal. And 
if any man reprove than for want of Bhwj^ 
ness of invention^, and fineness of witi let 
him be wc^l advised, and cocisider the mbr 
stance of iheir works^ and he shall find^ 
that they carried Mercwry in their braitti 
and not on their tongue, and that they 
wanted not wisdom, though they were de* 
fective in rhetoric, which not to . have 
joined with wisdom, is so far ftom faulty 
that if they had conjoined it they hs^ com- 
mitted a fault, for who will not ^Uspraise 
and detest curled hair, and painting of the 
face in an aged matron. And in their writ«> 
ings wherein their chief purpose and ad^ 
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dresft was, to search out the truth of 
doubtful matters, and to deliver it to poste- 
rity, there could he nothing wor9e> than n 
curious kind of stile, which is used com- 
monij of them that seek to flatter and to 
disseiQble, and to bewitch with a familiar 
kind of persuasion the common people^ 
with whMa such flowers are of more iftc- 
conat, then substantial fruit. All kind of 
tibings is not conyenient for all sorts of 
men. Rhetoric I j^ant is a pleasant things 
ft&d full of delight. But iu professors of 
gravity, neither comely nor commendable. 
Wh6 would not allow a tripping gatOi 
nimble' haRd#> glancing eyes in a stage* 
playeir or dftucer ; but in an ancient citb- 
2eUj or grave philosopher^ who would not 
dislike them, blame them, ablior them. If 
we see a young damsel pleasant and talka- 
tive, we do not r^rove it in her, but if we 
fltod that in a matron, we loath and con- 
deimi it. And truly from the purpose and 
practice of grave maa, there should be no- 
thing m^e difiisirent, than that which sa- 
voureth of too much daintiness or curiosity. 
Alcibiades's shoe is not fit for Socrates's 

F 3 
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foot^ and it is not conTenknt for grar 
men to celebrate the feast of Bacchus in 
the temple of Vesta : there is great distance 
betwixt the stile of the courtier^ and the 
professor of the law ; for if the courtier 
should neglect delicate speech^ he should 
be no good courtier ; so if the professor of 
the law should affect it^ l^e should not 
speak like a lawyer. If Pythagoras could 
have lived without meat^ he would not 
have eaten so much as herbsj and if he 
could have expressed his meaning by signs 
or gesture^ or by any other mean than 
speech^ he would never have spokai^ so 
loath. was he to offeaA in superfluity : th^e- 
fore the writers of the law are not to be re- 
proved for doing that which if they had 
done they might justly have been reproved. 
Cicero when he treateth of matters of bw^ 
qieakethlike a lawyer^ and a. lawyer must 
speak as the law doth speak ; therefore 
Baro.^ saith well> the writers of the taw 
would not have left to posterity^ so many 
law-books^ if they had affected a choice 

^ lu.Episl. . s4 Com, . Juit 



8TUDT OF THE LAW. 55 

phrase of speech. And surely if yihm tlie 
Latin tongue did most flourish^ the Caesars 
and Cicero himself^ did not use any gor- 
geous and filed kind of speech in matters 
of law^ shall we desire it of Bartolus^ Brae* 
touj Britton^ and Glanvillj when eloquence 
was in the. eclipse or wane^ and exceed- 
ingly decayed^ Yarro saith^ that by the 
diverse mixtures of people and nations^ old 
words grow out of use, and arc changed, 
and sew do take place ^ : how can it then 
be^ but that the common-law should have 
harsh^ obscure^ difficult, and strange terms 
by the commixtion of the several lan- 
guages of the Saxons, Danes, and Nor- 
mans, the authors of the same. Polybius 
reporteth, that there was such alteration 
of the Roman language soon after the ex- 
pulsion of their king, until his time, that 
they which were most skilful of antiquity 
icould hardly understand a great part of 
the words f which doubtless was a great 
impeachmmt to leammg and knowledge. 



• TtrrolilKi. d« finfaA Iatia# 
t Folybiiu lib. S. hiptor. 
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If the received words of the law should be 
altered^ it may well be presumed that maay 
ancient books of the civil law^ and the old 
year books would in short time be hardly 
understood. And I am surely persuaded^ 
that if the ancient terms of the law should 
be changed for more polite and familiar 
novelties, the new terms would be nothing 
so emphatical and significant as the old. 
The words of the law may be con^ared to 
certain images called Silmi Alcibiadiiy 
whose outward feature was deformed and 
ugly, but within they were full of jewels 
and precious stones : so the words of the 
law, though they be rude in sound, yet ar* 
they pregnant in sense. But some perhaps 
will say mine ears cannot tolerate such an- 
unpleasant sound, and so confused a style ! 
O, delicate fellow ! when you go to the 
theatre or dancing-school repose yourself 
wholly in your ears, but when you come to 
hear matters of weight handled and dis- 
cussed, rest not upon your senses, but upon 
your mind and understanding. Alcibiaides 
was more moved by the naked speech of 
Socrates, than by the laboured eloquence 
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of Pericles : but this Rhetorician will re-^ 
ply: I confess the law to be of itself a 
reverend and excellent thing : but it would 
be no whit worse^ if it were more finely sind 
politely delivered. Whp will deny that 
which is comely of itself to be made more 
comely^ if other things be added to adorn 
it ? To answer this briefly and plainly^ 
many things there be to which if you 
should add any other things you should 
take away their place and beauty. They 
be of their own nature ip so good a state^ 
that , you cannot change them, but you 
must iieeds make them worse : a tomb or 
pillar of marble^ if it should be painted 
with any colour, should lose the former 
grace, and be a great deal worse: and a 
beautiful face is often disgraced, by a need- 
less ointment, and so it is of other things 
which of themselves are fair and comely : 
the thing which is added hideth that which it 
findeth, and sheweth that which it bringeth : 
and these things which are handled in the 
law are not adorned by the varnishing of 
artj but are obscured by it. And it is not 
eonvraient in such a serious matter to dally 
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^'ith tropes and figuveti, nor to riot 'with 
superabundance of wordi^ nor to flourish 
^ ith eloquence and diapered phrases : btrt 
yet he will further object. Though it de 
not belong to the professors of the law tf 
speak and write figuratively ; yet surely it 
behoveth them io speak mi write in good 
congruity^ which notwithstanding they do^ 
not. I would gladly know what con^ 
gruity it is which curiosity doth require : 
The fine Rhetorician will say, absurda 
consuetv4o disrumpenda est : the Lawyer, 

he will sa^^ wm ccrdxu fotl^im^issmlz 
tandu's est, he will say that it is not Rbmaii' 
Latin^ it is most true ; therefore, will he 
conclude, it is not well spoken, nor con>- 
gruous ; the argument halteth. The Mos- 
covite will speak of a thing after one sort :* 
the Fleming after another sort will utter 
the same thing : neither of them speak in 
Latin, but in their own language: do they 
not therefore speak right ? Yes, they speak 
right and congruous in their own Yan-* 
guage, and so do the lawyers in their own 
dialect and language proper to their art. 
Doth any man think that these words. 
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SeUuMj Exul, Sylva, Proscription ma-- 
ntis iiyectiOy were mikiiown to the ancient 
writers of the law : yet sometime they do 
not use thesCj but instead of them they say 
Guerra, Barmitus, JJoscus, Attinctura, 
Arresium. But it is convenient that they 
should use these latter words, being proper 
to their art or science. Neither is it meet 
that they should change them for the words 
of a strange language. Wherefore Sea- 
liger doth upon good cause dijfpraise the 
Grecians, because they do express things 
merely foreign and external by words of 
their own idiom : and eommendeth the 
Romans, because they did Apply foreign 
words to foreign matters. * And the 
common-law being derived from the Nor- 
mans, and other nations, doth ccmveniently 
retain Hie words of the first inventors. 
And because amongst lawyers Latin words 
foe used many times in another sense than 
they arevutgarly and commonly taken in, it 
is* not good to have the interpretation of 
mieh words from any other than tiie lawyers 

'* IvSlu Seafiger ia'^serciiation* 
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themselves. And thougli the Grammarians 
and Antiquaries do in the etymological in- 
terpretation of words excels yet the writers 
of the law in the analogical interpretation 
of such Latin words as do belong to their 
artj do far surpass them. I do not think 
any exquisite ^kill of the Latin tongue to 
be necessary in a lawyer : but hold it suf«- 
ficient if he know so much thereof^ and in 
such manner^ as the common sort of men^ 
which are conversant in the reading of 
Latin books. And Plato hath a good say- 
ing to this purpose^ that these things ought 
of necessity to be known^ whereof if a man 
should be ignorant^ he should be said to 
be shallow * and superficial. So much, 
therefore of the Latin tongue ought to be 
known^ as will keep a man free from such 
reproachful terms. The ancient reporters 
and handlers of the law whilst they wrote 
of fines^ voucher9j remitters, restitution, 
releases, and such intricate matters, had no 
leisure to note the properties and rules of 
the Latin tongue in Cicero, Pliny, Plautusj 

• Plato E. 7. de Le^u 
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and Varro : they inquired not which was 
good Latiu^ but what was good law ; but 
they were wise in their judgments^ circum- 
spect in their advice^ sharp witted in their 
arguments^ grave in their speech^ subtle in 
their questions^ cunning in their resolutions; 
they were excellaitly instructed to distin- 
guish of ambiguous things by most witty 
diversities^ to open and to argue hard and 
enigmatical cases by sound and invincible 
reasopSj to confute that which was false^ 
and confirm that which was true. And 
whereas they are impeached for the. want 
of good and proper definitions, let me ask 
of these strict logicians what a definition is ; 
I think they will say that it is a brief an,d 
plain decjaration of the substance of a 
thing ; and be there none such in the law ; 
surely many ; but they will have it to 
consist of the proper genus, and tl^e proper 
difibrence, as they term it, without adding 
any thing else ; but it is sufficient if it 
express the nature of the thing whexeunto 
it is applied. May not these be admitted 
for good definitions: a fair is a great 
market ; a market is a little fair ; a village 
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is a multitude of houses i a countj is a 
multitude of villages. Do not these suffi- 
ciently express the nature of a fair^ market, 
village^ and county ; yet if they should be 
tried by the touchstone of the logicians, 
they would be utterly rejected as not 
current. Some do spend a whole decade of 
hours in doing nothing else than seeking 
out the proper genus and difference of one 
only thing; and when they have done, 
they are scarcely so wise as they were 
before; they may say of themselves as 
Gentilis speaketh of them very fitly : Confi- 
dent ia astra petimusy ruimus inpracipitia.* 
Their divisions likewise are reproved, be- 
cause they do not flow from the essence 
of the thing divided : Yet it is sufficient if 
they do briefly divide a thing into its par- 
ticulars. Who can disallow of this divi- 
sion used in the law, whereby all causes 
are said to be either criminal or pecuniary : 
none but such as will find a knot in a 
bulrush. Again^ they say their reasons arc 
not artificially concluded ; surely it is not 

^ Alberic. Gentilis li. 4. driuriaterp. 
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for any man^ unless he be in the schof^ls to 
tie himself to a precise kind of s jUogysmal 
logic ; But if it go to the end of the con- 
troyersy^ it is sufficient^ and that is the 
opinion of Alciat *. Their method is, 
amongst other things^ reproved, or rather 
their want of method, which exception 
wanteth truth. All books written of the 
law may be reduced to these four heads : 
either they are historical, as the Year- 
books of the common law ; and Zasius his 
counsels in the civil law, in which no 
method is requisite, but it is sufficient to 
report the things done, and how they were 
done : or explanatory, as Mr. Stamford's 
Treatise of the Prerogative, and the Dis- 
courses of divers Glossographers, and com- 
mentors in the Civil Law, wherein no strict 
method can be observed ; for the com- 
mentor must needs follow his author every 
way he goeth : and if there be no method 
in the one, there cannot justly be any de- 
mand of the other. For he that under- 
taketh to comment, or to confute, must apply 

* Alciat. lib. ult. parer. c. aH« 

c2 
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himself wholly to the course of his author^ 
or the adverse party : and therefore Scaliger 
said very aptly to Cardanus, Sequor te non 
quo ducis, sed quo trahis f ; or else they be 
miscellaneal^ and in such there needeth no 
method^ because things of diverse sorts^ 
and not depending the one upon the other^ 
are laid together : and such are the abridg- 
ments of the common law, and the Pan- 
dects of the civil law : Or else they be 
monological, being of one certain subject, 
as Mr. Stamford's book intituled. The 
Pleas of the Crown, Mr. Lambard's Justice 
of Peace, whom if any reprove for lack of 
method, surely his judgment is out of order ; 
and that excellent book of Albericus Gen- 
til is, a civilian De Legationibus, than 
which I have not seen any thing dotie with 
more plausible, artificial, and exact method, 
which as it is very hard for any to imitate, 
so it were to be wished that he would in 
some other like treatise equal himself. 

t lul. Scalig. in exefcitati. 
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But yet another objection haying more 
favourers than the former must be answer- 
ed^ which is that the law is uncertain^ and 
that lawyers in their opinions and argu* 
ments do greatly differ and dissent.' But 
here the matter is greatly mistaken. For 
the law itselfj which doth consist of agree- 
able conclusions^ and of the Judgments^ 
awards and opinions^ to which reason and 
truth have subscribed^ is not uncertain^ 
howbeit they which do argue of new ques- 
tions^ and causes never heard of before^ or 
such as for their great difficulty have not 
yet been decided^ do in argument contend 
amongst themselves : but that which 
moveth disputation is not the obscurity or 
doubtful understanding of the law^ but 
the qualities and circumstances of the per- 
sons^ of the actions^ and accidents of the 
time, the place^ the anteced^its^ and con- 
sequents* And though reason be opposed 
to reason^ and circumstance to circum- 
stancej«yet the law is never opposed to it- 
self. And if a man will condemn an art^ 
because the professors and practisers are 
divers in opinion^ surely thefe is no art^ 

g3 
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nor science^ which will be free from con- 
demnation. Go to the historiographers^ who 
should report the truth of every things 
you shall find them at great odds : Livy 
against Polybius, Plutarch against Livy, 
Sigonius against Plutarch^ and Xiphilinus 
the interpreter and abridger of Dio against 
his author. Dio reporteth a prodigious 
miracle^ which Xiphilinus altereth^ setting 
a new face upon it^ and discrediting his 
author ^. Go to the Grammarians^ you 
shall find seven great masters at variance 
about this one word Anticomarita f . Go to 
the philosophers^ there is great dissention 
and a diametrical repugnance of opinions 
amongst them: there you shall see the 
Parepatetics against the Academics^ the 
Epicures against the Stoics^ the Cyrenaics 
against the Cynics^ theNominals against the 
Reals^ the Carpentarians against the Ra- 
mists. Go to the school of the Physicians, 
you shall have the like disagreement ; Ga- 
len against Hippocrates^ Avenroes against 

* XiprphUi. in vita M. Anto.. Philoso. 
t Bras. li. Colloginor. in Synod. 6ramma. 
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Galen^ Avicenna against Avenroes^ Para- 
celsus against them all^ ancl Erastus against 
him. Will any man now condemn history, 
grammar^ philosophy, and physic : If not, 
then it is evident^ that an ati or science is 
not to be reproved, because the writers 
thereof do in opinion or argutnent disagree. 
No more is the law to be dispraised, but 
rather to be liked for the variety of opi- 
nions in it. For as by the collision or beat- 
ing together of flint and iron fire doth ap- 
pear^ so the truth is disclosed and made 
manifest by the conflict of reasons. A man 
shall more easily and discreetly judge of 
things ( saith Aristotle ) if he have heard 
the reasons on both sides contending like 
adversaries*. But if some men be more 
contentious in points of law, than others, 
that is the fault of the men, but not of the 
art. The knowledge of the law (saith 
Cicero ) is not litigious, but the ignorance 
thereof f. And if a man sfiould defer his 
study of any art, or science, until the wri- 



* Aristot. metaphy. Sicor. 2. c. 1. 
i Cicer. lib. 8. de Fini. 
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ters thereof did fuUy^ and unitedly consait, 
it would be as vain a things as if a man 
should purpose his journey from London 
to York^ but should make a tow not to 
beg^ his journey^ until all the clocks in 
London should strike together. 

Now that I have removed out of the 
way all such objections^ as might be occa- 
sion of impediment^ and interruption of the 
student^ I think it not beside the purpose^ 
to prescribe and commend unto him some 
special writers of the law, in the reading^ 
of which, he may with advantage and over-- 
plus bestow his pains. 

He that frameth himself to the study of 
the civil law, may very profitably employ 
his pains in reading of the Code, Nov.els,. 
and Pandects, which are necessary for the 
profession. Of the ancient writers I think 
these are most convenient to be read, Bar- 
tolus, Baldus, Paulus de Crasto, Philippus 
Decius, Alcisrtus, Zasius. Of the latter 
writers, Budaeus, Duarenus, Cuiacius, Ho- 
tomannus, Donellus, and among these, yea 
above these, him whom I lately named Al- 
bericusr Gentilis, who by his great industry 
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hath quickened the dead body, the civil 
law written by the ancient Civilians, and 
hath in his learned labours expressed the 
judgment of a great statesman, the sound- 
ness of a deep philosopher, and the skill of 
a cunning Civilian : learning in him hath 
shewed all her force, and he is therefore 
admirable, because he is absolute. 

The common law is for thie most part 
contained in all the books called the Annals 
of the Law or Year-books, all which are to 
be read, if the student will attain to any 
depth in the law. In them he shall see no- 
table arguments well worthy of pains and 
consideration. The two late reporters are 
Mr Plowden, and Sir James Dyer, who 
by a several and distinct kind of discourse, 
have both laboured to profit posterity. 
Some humours do more fancy Plowden for 
his fulness of argument, and plain kind of 
proof; others do more like Dyer for his 
strictness and brevity. Plowden may be 
compared to Demosthenes, and Tiyer to 
Phocion, both excellent men, of whom 
Plutarch reporteth, that such things as 
were learnedly, -wittily, copiously, and 
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Mvith admiration dilated^ and delivered at 
large by Demosthenes^ were shut up in few 
words^ compendiously recited^ and with 
admiration handled of Phocion. 

There be certain ancient writers of the 
law, namely, Bracton, Britten, and Glan- 
ville, whom as it is not unprofitable to 
read, so to relj^ upon them is dangerous ; 
for most of that which they do give forth 
for law, is now antiquated, and abolished : 
their books are monumenta adorandis rubi^ 
ginis, which be of more reverence than 
authority. 

Mr. Fortescue in his writing sheweth a 
sharp judgment, and in this is exquisite and 
artificial, that where he endeavoureth to 
be plain, he spareth not io be profound. 
For he writ to a king, who desired is^ 
have intricate things plainly opened. 

Mr. Littleton laid a sure foundation of 
the law, and by his own book hath de- 
served more praise than many writers of 
note and name by their ample volumes : 
out of the great books of the law he ga- 
thered the most special fases, which were 
either generally agreed upon^ or by tht 
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€ourt awarded to be law^ or else in all 
ages received for positive rules. For very 
few there be throughout his whole trea- 
tise which may not be signed with one of 
these three marks ; his book doubtless is of 
such singularity^ that Littleton is not now 
the name of a lawyer^ but of the law itself. 

Mr. Fitzherbert must needs be com*- 
mended fo great pains, and for well con* 
triving that which was confusedly mingled 
together in many year books ; but he was 
more beholden to nature then to arity and 
whilst he laboured to be judicial^ ^e had 
no precise care of methodical points ; but 
as he was in conceit slow^ so he was in 
conclusion sure ; and in the treatises which 
be of his own penning, he sheweth great 
judgment^ sound reason^ much reading, 
perfect experience, and in the whole con- 
veyance of his discourses giveth sufficient 
proofs that he sought rather to decide than 
to devise doubtful questions. 

Mr. Brooke is more polite, and by po-* 
pular and familiar reasons hath gained 
singular credit, and in the facility and com- 
pendious form of abridging cases^he carrieth 
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a^ay the garland. But where Mr. Fitz- 
herbert is better understood^ he profiteth 
more^ and his abridgment hath more sinews^ 
though the other hath more veins ; b^ut I 
am loath to make them countermates^ and 
therefore leave the judgment thereof to 
others. 

In Mr. Parkin's book be many commend- 
able things, delivered by a ready conceit, 
and pleasant method : many excellent cases 
^which savour of great reading, and good 
experience : his treatise is to young students, 
acceptable and precious, to whom his very 
faults and errors be delightful, but it might 
be wished, that he had written with less 
sharpness of wit, so he had discoursed with 
more depth of judgment. For he breaketh 
the force of weighty points with the shivers 
of nice diversities, yet many things are to 
be allowed in him, many to be praised, sp 
that the reader be careful ia his choice^ 
wherein he was too careless. 

In Mr. Stamford there is force and 
weight, and no coipmon kind of stile ; in 
matter none hath gone beyond him, in me- 
thod, none hath ovejrtaken him ; in the or- 
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dcr of his writing he is smooth^ but yet 
riiarp^ pleasant^ but yet grave ; famous 
both for judgment in matters of hi» pro* 
fession; and for his great skill in foreign 
learning. And surdy his method may be 
a lawto the writers of the law which shall 
succeed him. 

* Mr. Rastair for his long and laborious 
travel in- collecting matters of weight and 
moment; which lay dispersed, and reducing 
them to a convenient fonn^ hath deserved 
never to. be forgotten. And I know not 
whether. T may more justly commend him 
for his greatness of knowledge^ or for the 
largeness of his books and labours, or for 
his special care of doing things exactly. 

In Mr, Theloall's Digest of Writs, dili- 
gence and dfe^re to profit is eminent. He 
endeavoured to be like Mr. Stamford ; but 
be is so far disttot from the delightful pro* 
gress of his style, and method, that he may 
se^onto have lived in some other age a long 
time before Mr. Stamford. But as hit 
strength was less^ so his labour was equal. 
For in handling one title of the law, he 
luiih dealt 50 painfully^ that no point ct^ 

9 
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be named concerning that title^ which he 

hath not discussed^ nay to give him right, 

hath not fully discussed. 

Mr. Lambard's pains^ learning, and law, 

appear by his books, which are conducted 

by BO curious a method, and beautified by 

such flowers of learning, that he may well 

be sorted amongst them to whom the law 

is most beholden. His style runneth like a 

temperate stream, his excellent knowledge 
and use of antiquities argueth no smaM 

reading, and a singular conceit : he hath 
been so universally beneficial to the whole 
realm, that whosoeyer despiseth his works, 
bewrayeth himself. 

Mr. Crompton hath taken great pains in 
tikis* study, and his books are in every 
.man's hands, which proveth their general 
allowance, his cases are very profitable, 
and apt for the title to which they are ap- 
plied, and so compendiously collected, that 
a man may by them in a few hours gain 
l^eat knowledge. 
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CHAP. IV. 



CERTAIN EVIES TO BE OBS^tVED OF THE 
STUDENT IN THE BEADING OF HIS BOOES*^ 

NO actions have good spccess, which 
be rashly and ex abrupto undertaken with- 
out direction ; for \^here advice faileth", 
there fortune is blind, and not in other 
cases, and it is far * greater travel to 
atchieve any matter of diflSculty by self-la- 
bour, than by the prescription and instruc- 
tion of others; wherefore it shall not be 
inconvenient to propose certain rules, by 
which the student may hold an even course 
in the study of the law. 

•In the understanding of the law the stu- 
dent must not vary or depart from the 
proper sense and signification of the words^ 

hS 
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unless thereby some absurdity, inconTe* 
nience^ or unjustice may appear ; for oth^« 
wise the propertyjof. words is strictly to b6 
maintained, and retained. Therefore let 
him be diligent to search out the prop^ 
sense of words: ; :fiMr.asdGdaus saith. Scire 
leges non est verba earum tenere, sed vitn 
4r proprietatem *. To know the law is not 
to knof^AewfxA ofitlKrlaRr, kstthe'ftvQt 
aod ptopcctyjof the .windB ; ifinr iworisfv^ 
as it were serraats to things, because they 
were first inyented for the plain and perfect 
description of things ; for though nature 
do make sounds, yet industry doth coin 
words, without which our understandii^ 
might be contemplative, but not practical; 
for without them the understanding is in 
manner bound or maimed, because without 
freeness of speech and plenty of words, it 
xannot dii^lay itself^ nor extend its force 
to the opening and discovery of any mean 
matter. And as art maketh the mind to 
speak, so the mindorund^standingmaketb 
art to write. Certain it is, that without 

^ Cekui lib. 9. di^^eitor. l^lo. Com. SS. p, Sftundcn. * 
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words a man's meaning may not be certain- 
ly known : of words some be artificial^ and 
'some inartificia,! ; inai'tificial are tho^e 
which the common or vulgar sort of men 
do use for the delivery and declaration of 
their intentions and meanings^ serying not 
for the illustrating of arts and sciences^ 
but only for mutual conference betwixt 
' man and man. Artificial^ are these which 
the inventors of arts have devised for. ac- 
quainting the mind with the rules and mys- 
teries of their arts^ because words fitly and 
•accomny>dately us^^ are the very images 
,and represaitations of thii^s vrhich.do 
« lead the understanding as it were by. the 
.luuid^ to the appceh^isioQ and perfect 
knowledge of the things themselves; 
wherefore in this re^ct diligence must 
. be used by the student. . - ^ 

2. Where th^ law is obscure^ that senso 

■ 

miiot be taken which is least pr^udicia) ; 
ibr every perfect spfii&ch of man con^j^th 
of two things; of words^ and of meaning; 
and when both the wprd^ and-meadingi ^re 
plain and manifest^ he that doubteth of 
way thing is raih^ foolish* than curious ; 

h3 
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but when the words^be direeilj repugmnt 
to the meanings tbe -vhole proposntion or 
mssertion i^ merely Toid. Obscurity ia 
writing or speakings is wbcn the soise can- 
'Bot be gathered ? 1 . by that which of tiie 
'most part of men is usually done; S.nor by 
that which was usually done by him that 
utteredjthe words ; 3. nor by flie custom of 
the country; 4. nor by the common use of 
speech ; 5. nor by the premises^ nor by the 
sequel : aad therefore if -a nan will hire 
workmen^ and will covenant witii Hiem 

*ihai he will give tkaoEi as much •«» other 
men of ihe^same* village or parish^ if some 
give" by day 3d. iMHne6d. some 2d. the eo» 
venantor in this ease shAll give but two^ 

'pence^ ; because in obscteris quod iHitU^ 
mum eH ^qutmur : otherwise it'faad' been, 
if it had be^i plainly and expressly said (as 

' much as any other man of the said village 
or parish). So if a man 'promise upon 

*go(»i consideration io ^ye to'every of the 
canons of a cathedral church a quarter of 
whe^t every year, and the miuiber of Ae 



«lhDia iu0iti#ii.' n$. 




^CttBons be augmwled; yetihe.gtitttf w t d* 

strained to ' that nuiab^^ itiMdimMiilti^ 

^ime'of the grant'*.- Yet ike law^dMh 

-sometime eoBttnie deTises-bymediocrifyrl?; 

as if a mimdfirYtBe io <me ^two cups dbr iris 

'table^ without* expressing the metal -wfaetc- 

of they shall be iDade;th<^ shall ndther be 

^f gold as the bert metals nor- peivter as. the 

: basOT nietalj but of silver as a metal be- 

'twixt both; but that is> because enrery de^ 

▼ise ought to be mteri^eted.for the bewit 

of the devisee^ and j$i ^as near ihe^meaa* 

11^^ and as far from- the prejudice '4if the 

-4e?iser as may be : iherefoie in devisesnot 

'Words but meamng is followed^ ^and ^ 

tnmsposfflg of the words may be used if 

'Ihe'meaniiigo require ; <;onfiised'tiiiiqgs most 

-bedistniguished, geniality restrained^ ae^ 

Tered things mult be conjoJned^ inqpiliad 

"fhii^S'inu^ be exfilicaled. ^Battin 'bar- 

^aiBsand ceittracts we viMtnutTe^pedt^Mi 

-nu^ tihat whf6h wMneant^ a« Aiat whith 

is spoken^ because bargains do properly 

* Imoc. literat de reacript..S8. B* •• IQ..30* -H.^^^iS* 
f Philip. Dec. Commoit. ad r^nl. jar. 
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consist in Jacto, and iherefore in matters of 
contract a mab's will is rathef gathered by 
his words^ than hy his qieaning ; for^ jp9*o- 
positum in mente retmtum nihil opercUur, 
and as the words do soond^ so his will is to 

' be construed ; and the words of the am- 

tract be the substance of the contract. 

' 3. When the opinions of the learned in 

the law are repugnant the one:to the other^ 

it is the safest aild- best way to follow that 

' opinion^which is most iigreable to reason ; 

- for if contrary reasons be probable^ the 
better of thiem is to be chosen^ and that 
which is more omsonant to equity; and 
where the reason of the law doth fillip there 

. the di^osal of the law doth fail* : as of 
the contrary part where^ the reason of tibe 

- law taketh place^ there the law taketh 
. effect t- But if contrary reasons do seem 

- to be of great . foMe^ whereof the one tea* 
^ d^ to apuhlic good^ the oth^r aimedi at 

a prii^ate advantage^ that which is for the 



• Li. adiger. ^ qnamyis dejar. patron li. 7. P. tit. 14. 
X. turn eessaiifte Be appell. 

•^ L. non poaftiiit. ft li. nam ft ait Fcdiaa dell, in p. 




common good is more to be- embraced^ 
favoured^ and followed; for that which 
is good to maay must needs be good to 
every particular persmi : and these tbingfS 
which are generally expedient^ are with 
good reason preferred before such tbings 
as do peculiarly profit*. But that reason 
^whicfa is for the profit of a priyate jman^ 
Bad doth not prejudice .common rights ku^ 
^well be admitted. Public profit may te 
^considered after four maanefs; 'Lwheii 
profit doth accrue both gaaerally and par- 
ticularly as by the government of magis- 
trates f ; 3. when the profit is general^ but 
not particular : as locupletatio ararii^ the 
enriching of the treasury in cities and towns 
corporate];; 3. when the profit is private, 
but yet a public good cometh of it ; as the 
dowry of women^ and the infranchising of 
citizens ; 4. when it doth so profit particu^ 
larly^ as that it doth not disprofit gene^ 
Tally ; as when we say that it is not expe- 

* Julim ml. tta Tokwrat. ^ ^uod li qtiif abiocde ad 
(eg. Aquilei. 

f Li. 1. ^. hq|u9. ff. de insti. & jur. 
^ L. pea. c. de princip. li. IS. 
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dient, that m^a should mispaid their goods, 
or throw them injto the sea : that reason 
therefore is of more force in lawj which is 
more generally commodious. 

%4tqui tjpM uHUtoijuiti prope nuOer ei mqui *• 

^ I| is good^ therefore^ for the student to 
sift out the reason of the laWj and that by 
Y^ry diligent and earnest search; for the 
reason of the law is the life and soul of the 
law ; wherefore not without good cause is 
Bartolus reproved of the Civilians f , for 
that he denied reason to be of the essence 
of the law : and surely I thpik there is no 
law wholly without reason^ \ mean which 
was not grounded upon reason^t the first 
making of it. Yet I will confess that the 
reason of many laws is so obscure^ and un- 
certain^ that it can hai*dly be found out^ 
conceived, or delivered. The law is the 
invention of wise men, who would not 
make any thing public without reason, 
though the reason of the law may be hid 

* Horatio i Alciat. lib. 1. de Tcrb. si^n. 
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from hiia> from me^ and from a number of 
men : neither are we to think that any law 
is therefore without reason^ becauae a rea- 
son thereof cannot be rendered ; for as Ci* 
cero said well> Imquum est quod accidit non 
agnoscere, si, cur id acc^at, reperire nc'- 
queamus *. It is an unjust thing not to aci* 
knowledge the thing which hath happened^ 
because we cannot find out the reason, 
wherefore it happened. It is not good to 
affirm that the laws made by . wise men do 
want reason: because we cannot discover 
the reason. But as I do not like Plato's 
conceit^ when he. forbiddeth young men 

not to inquire of the reason qf the laws f : 
so to be too curious in the inquisition of it, 
will be rather matter of trouble than of 
praise to the students; th€9:efore it is ^ 
point of humility and i^no^esty . to think 
those things^ which by gf i^ye and sage moi 
have been established for law, not to be 
without reason, though the reason thereof 
cannot be discerned. And that which 
Gentilis wittily speaketh4>f the. civil lawj 
may be affirmed of the common law of this 

^ Cicer. in onu «d Brut. t Flat; lib. I. de leg. 
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realm^ Rationem ubique habetsednon uMque 
tonspicuam^ . Castren^ is so p^etnp- 
tory for the reason of the law, that he 
boldly avoucheth^ that he nerer saw any 
laWj whereof he did not see the reason f . 
Theodosius ^d ascribe such authority ia 
the deceased professots of the law^ that he 
would have their answers in doubtful mat« 
ters to have the force and strength of a law: 
And the same thing was done by Augustus^ 
ar Pomponios reporteth ;{;/ But yet I could 
wishj as Gentil{s§ and Alciatl do require^ 
that the authorities and cases of &e learned 
writers of the law should rather be 
weighed than numbered; that is^ should 
rather be examined how they accord witii 
reason^ than how many they be in*numb»; 
butif it so fkn out^ that two men of great 
judgment do dissent^ his argument is to be 
held for law^ which reason doth inform and 
inforce to be agreable to the truth : for no 

» liber. GentiTM B. t. Bf»lllol. c« t. 
f Csitr» in CO. V item lirei^ 
:( Iiu a» de oiig, jiir* 
S Alberic. Gentilb li. S. Epiftol. C IT. 
I Alctsl. lib. 4. s. 17« 
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man will intend the meaning of the law to 
be^ that the opinion of any man^ though 
singular in knowledge^ should be preferred 
l>efore the truth ; for both the lawyer and 
judge are the ministers and dispensers of 
justice^ and of the gifts of God^ and are 
servants to God himself; but the servant 
must not do that which the master will not 
permit ; but neither justice nor God will 
do any thing against the truth : therefore, 
neither the lawyer nor judge ought to do 
any thing against the truth. If justice 
should judge according to opinion^ smdnot 
according to verity^ it should then do in« 
jary^ which thing is against her nature. 
And though many arguments be made for 
the preserving and maintaining of the rigour 
of law^ yet none of them ought so to be 
admitted against justice and truths as that 
occasion of injury may seem thenee to 
arise, whence right and equity should pro*- 
eeed * : because no reason of the law, no 
course of equity will tolerate, that those 
things which have been conveniently intro- 

* L. memineriiit. c* un. ti. lit. 42* tolL 9. 

I 
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duced for the profit of men^ should be 
against their profit with a more hard and 
rigorous interpretation restrained. For 
these things which be established for a cer- 
tain end, ought not to work the contrary*. 
But some perhaps will object^ that a judge 
ought to determine and a lawyer ought to 
argue, according to the knowledge which 
he hath by the written law ; and that is the 
reason and conscience of a lawyer, as he is 
a lawyer. But surely such arguments are 
not proofs, and such judgments if they be 
not according to the truth of the thing it- 
self, in reason are not sound nor maintaina- 
ble. For every proof should be a true as- 
sertion, and every judgment the rule of 
truth. And how can that seem just ac- 
cording io the law, which appeareth to a 
man's conscience to be unjust. Surely the 
light of the truth in an honest mind dim- 
meth and obscureth all cavils and quillets : 
and it is a frivolous dream to thitlk. that a 
lawyer, hath one conscience as a lawyer, 
and another conscience as a Christian. For 



* L. ^uod faTor. c die 







BTUDY OF THE LAW. 87 

he hath but one soul^ and knowledge of 
the truthj and therefore but one consci« 
ence : for conscientia is cordis sciential and 
no reason will require that a lie^ by any 
distinction^ should be prefered before the 
truth. The principal mean to inquire 
after the truth of every things is to exa- 
mine of two or more contrary reasons whe- 
ther is more probable. That which is 
plausible to common understanding is 
termed probable^ and when the words of a 
covenant or devise be clear and manifest^ 
we follow the literal sense of them with- 
out farther investigation^ because in things 
that be certain and apparent^ there is no 
place for conjecture : but when the words 
be obscure^ or when something is omit- 
ted^ lest the grants covenant^ or devise do 
failj we have always recourse to that whichr 
is more probable, and we imagine that 
more was spoken than written, and more 
intended, than uttered. And it is not con- 
venient, that in the affairs of men, the in- 
terpretation which dependeth upon proba- 
ble conjecture should be excluded. A 
thing maybe probable many ways ; first, by 

I 2 
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the common use of speech * ; secondly^ by 
comparing the consequent by the antece- 
dent f; thirdly^ by the circumstances of a 
man's actions J ; fourthly, by the concord- 
ance or agreement with the law> because 
every one is intended to conform his will 
according to law, unless the contrary be 
proved §: but it may be said, that where 
the words of the law do fail, the law itself 
doth fail. II And words were inv^ited, 
thjat they might shew the meaning of the 
parties, therefore we must not regard that 
which is probable, but that which the 
words do sound. 1[ To this I answer, 
that there ought to be no departing from 
the words, and from the true property, 
unless there be apparent proof of another 
meaning : ** but where another meaning 
doth appear, there the tongue yieldeth to 

* L. non aliter ff. de legat. 3. 
f Decit. Neapol. 44. Numb. 20. 
j: Mariug Salmonius ad 1. omnes populi ff. de juitUia. 
& jure. 

^ Qaaero. ^ inter locatorem ff. locat. 
I L. 4. ^ toties ff. dedamn.x infer, 
f Li. 81 repetendi c.^ de condic. ob causan* 
** !• noa aliter. ff. 4e leg. S. 
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the hearty and the words do give place to 
the meaning. * The words only in such 
case are not to be regarded, but we must 
consider what was meant by the person^ 
quantity, quality, place, time, precedents^ 
consequents, and other circumstances, 
f And where it is said, that if the words 
fail the law doth fail, it is true, unless there 
be some secret intent of the law to the con- 
trary, the ground thereof is probability J. 
And though a man's sense and meaning be 
declared by his words, § yet, because there 
be more things which we think, than which 
we speak or write, the speech of a man is 
not always the touchstone of the mind, 
but the concurrence of circumstances : and 
though adman's words ought to be taken 
most strongly against him, g yet they are 
well to be sifted and examined, f lest the 

* Bal. in c. mandat de rescript. 

t L. penult, ff. ad ekinb. Aliciat in 1. 1. ff. d« 
Terb. sign. 

X Tiraquell in 1. si unquam ad verb, lib. Num. 35. C» 
de revoc. donat. 

^ Quintilian, li. T. c. T. 

I Ad. d. 1. si inguam in princi. num. 54. 

I L« femper in itipiilationibug ff. eod. 

i3 
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interpretation be too burdoious in some 
case^ and so unjust against the party*. A 
man's speech doth consist of words and 
meanings even as a man himself doth coa* 
sist of body and soul> or^ to make the mat* 
ter more plain^ the words are but the su* 
perficies^ and the intent or meaning is the 
substance, f And the law traceth the 
meaning of a man by the circumstances, 
even as the hunter traceth the hare by the 
print of his feet. | Yet I would not that 
a man's deed or act in the country should 
be made frustrate by some Jewish or mys- 
tical interpretation: but such an intend*^ 
ment must be taken^ as the words being 
compared with circumstances will yitJd. 
* For words are not by yiolence to be racked^ 
but by circumstances to be ruled. And 
we must always so interpret^ that a -man's 
right may be upholden. But it may be 
further objected^ that in grants and con- 
tracts^ and in other private affairs^ casw 

• Loriotuf do rcg. axiom. 105. 
t L. tutor petitus ^. 1. ff. de ezcuf. tot. 
:( Bartol. in 1. si quia lerio coU. uit. c ddiir. A CoDf • 
975. li« 8. num. S. 
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omissus habetur pro omisso *, and tilye inr 
tention or meaning of a man^ which ii not 
apparent and manifest^ ]« as a child unhorn, 
which is of no account till he be brought 
to light, f For a man's speech is an ex- 
ternal act^ which is ordained for the de» 
daration of his inward meanings and there- 
fore words are said to be the limits of our 

vacaniagX' $ ^^ answer directly these 
words^ ( casus omissus, fj^c. ) are to be un- 
derstood only in such cases where a thing 
is omitted^ both in respect of the not ex- 
pressuag of it^ and in respect of the not im- 
plying it. But where the law will uphold 
the meaning of the party there is no need 
of worAi : and though words were inyented^ 
thi^ they mi^t express our thought^ 
yet by them only our meaning is not sig* 
nified. But th^ e be other signs I , namely^ 

* L. «i commodiifiin. ff. 4« liber. & poilhn. Lpoil 
dotem ff. folat. matrim. 

f L. Vult. €. de pofltb. Hcred. uotftit. Bald, ad 1. 1. €• 
f ni admit ad bonor pott & col. 9. 

i L. Labeo ff. de supell. legat. 

% Socjn. conti. 4. L.4. Jafon. eons. UO. li, j|* 

1 L. 3. ff. di tcil If de miaott ff. de ^i^Bift. 
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the circumstances before the act> in the 
actj and after the act. Thus it is evident^ 
that the best and most probable reason in 
the conflict of opposite arguments^ is to be 
sought for bj the student^ and how it may 
be found. 

4. The best interpreter of the law is 
common reason and intendment. * Where- 
fore if anj one man's opinion do differ from 
common reason^ let the student avoid it. 
Neither are such things without cause to 
be altered, which have alwajs heretofore 
received a certain interpretation, f Nei- 
ther is the common law any other thing 
than a determinate order established and 
ratified by common consent. Wherefore 
Bodinus saith not well, who putteth this 
difference betwixt a law and a custom, in 
that a custom is accepted by the plausi- 
ble agreement of the multitude, but a law 
springeth up in a moment "l, and is com- 
manded by the authority of the ruler^ 
many times against the liking of them thai 

* L« 81 de interpret, ff. de II. t L. miniiiM ff. de Ic^. 
j; Bodin. li. 1. de repub. c. 10. 
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are bound by it^ for common law is that 
which is made and approved by commoa 
allowance^ and therefore it is law^ because 
it is commonly used for law. Wherefore 
Athenaeus^ and Polybiusf do upon good 
ground and reason reprove the laws of 
Plato^ because no nation of Greece could 
be persuaded to use them: but as Plato 
feigned laws^ so he might likewise feign 
men to use them : therefore Horace said 
rightly> Qjuid leges sine moribits vana pro^ 
Jiciunt' Laws without use are vain an4 
profit not X. But here it is good for the 
student to be assured of what nature and 
quality the thing is which I call common 
reasoii pr intendment^ for what may seem 
to offer doubt^ whether we ought to as« 
cribe common reason and opinion to the 
number of authors^ or to the worthiness of 
ih%m, or to the persuasion of reason which 
doth concludentur demonstrare to the sense 
and understanding of the most part of men 
of indifferent capacity. I would have 

• Athenanu lib. 18, c 22. f Polybiui hiiton lib. 6* 
i Horat. li. 4. carm. ode. c. 4. 
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common opinion taken according to this 
last branch. 

5. The things which be odious in law 
must be restrained^ and the things which 
be favourable must be enlarged. Private 
customs are odious in the eye of law^ and 
whatsoever swerveth from common right : 
* for the common law was framed in fa- 
vour of public tranquillity^ and therefore 
the departure from it must needs be ac- 
counted odious, f The law is more pron^ 
to acquit^ than to condemn : | and because 
it is better with the restraint of an adioui 
constitution^ to absolve one that is guilty, 
than with the enlarging and amplifying oi 
it to condemn one that is innocent^ § there- 
fore there is nothing that requireth more 
diligence and consideration^ than to deal 
warily where there is great danger to any 
party, that a man may not rashly deter- 

* C. cum delect de 'contuetad. 1. cum quidam ff. de \u 
& posth. 

+ Aymo coQsil 170. nu. 3. Baldus in 1. noa possnut fif* 
de legib. 

i L. Arrianut ff. de oblig. & act* 

S I** abieatem ff. de pceait. 
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s mine of a man's credit^ bloody or life : 

since these things be of that quality^ that 
p being once lost^ they can never be repair-^ 

t ed. * But to know whether things be 

( favourable or odious^ the things are not 

I to be considered in themselves^ but the 

I effects which proceed of themf ^^as dower in . 

\ favoured in respect of the widowhood^ and 

I desolateness of the woman whose husband 

p is deceased %. 

, 6. It must likewise be observed, that 

, when a thing is forbidden^ all things that 

I follow thereof are likewise forbidden : as 

an the contrary part when a thing is grant- 
[ ed^ all things are implicatively granted 

with it^ whereby we may attain to the 
thing granted : $ and if the beginning of 
things be forbidden^ the eoA also is for- 
bidden according to the rule^ Ciui mediae 
fur principium mediatur etiam Jinem \\ , 

* Cap. obi mmj. sop. de decL li. S. 
^ Alciat. ad 1. 2. in num. 44.. de rtrb* obB^. 
^ If 1. IT. folut* matrim. 

^ L. ad rem mobil.ff. de procor. L 8. IT. de jurifd. oa, 
jod. Tempt E. 1. Grants 4K 

I Bald, ad L. qoamTis, c de fide comm. 
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and things are priBcipally forbidden for 
the end to which they are directed. But 
here a distinction is to be used^ for where 
the consequent is of itself available^ and 
doth not necessarily depend upon the 
power and virtue of the antecedent^ it may 
be of forcS^ though the antecedent be for- 
bidden*^ for then it is without the cause of 
the prohibition : but if it depend essentially 
upon the antecedent^ it is otherwise. For 
the better understanding of this rule^ it is 
good to be seen what may properly be said 
a principal thing, and what an accessary. 
This is principally which is of the greatest 
moment : an accessary thing is that which 
by consequence goeth with the principle. 
If the queen grant unto one cognitionem 
causa, her bighness granteth unto him the 
hearing of the parties, and the examination 
of witnesses. So the margarites or pre- 
cious stones that be in gold or silver, do 
yield unto it, and do pass with it, because 
they are but the ornaments thereof and 
were applied to the decking and beautify* 

* Baldus ad d. 1. non dubi. in 18. pppontione. 
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ing of it. An accessory briefly may be 
taken to be that M^hich is adjoined to a 
things and is less than the thing to which 
it is annexed, either in substance or in yalue^ 
or in respect both of substance and valiie. 

7. The validity of an act must be especi- 
ally favoured^ unless there be a manifest nul* 
lity in the proceeding*; therefore whenso- 
ever the nullity of an act shall appear by the 
proceeding of the parties ; which is said to 
be evidait^ and notorious^ and excluding all 
cavil f^ it is to be held as void^ but if the 
nullity proposed do not so appear^ but re- 
quireth a deeper search^ because many 
times error is objected that the suit may be 
protracted, there consideration must be 
used. But in doubtful causes inteipreta- 
tion must be so made, that the act may 
rather stand than fall. But the objection 
of error is always to be favoured, when the 
error assigned doth concern the figure and 
solenmity of judgment;};. And therefore 

* L. quotics ff. de Torb. oblig. 
t Bart, in 1. 8. para^. condemnat. ff. de re jud. 
i 9. E. 4. 3. glois. in verb, defensionet inde saspe de 
verb* figur. 



98 STUDY OF THE LAW. 

be that will dispute of the yalidity of an 
award or judgment^ ought to be wary and 
careful^ that he put the ax to the root^ 
and that he first examine the jurisdiction 
and power of the judge^ because that be- 
ing the basis and foundation of the judg- 
ment, if that fall^ the rest cannot stand. It 
is therefore to be considered whether he 
were a competent judge by reason of the 
cause, of the parties, of the time, and the 
place. For by reason of the suit or cause^ 
a judge maybe incompetent, as if the cause 
belong ijo a mere jurisdiction, and the 
judge be only a magistrate in a certain 
corporation : or if the cause be civile and 
the judge who taketh cognizance, of it be 
judge of gaol delivery, or if the judge be 
secular, and the cause ecclesiastical, or if 
the judge have some other limited juris- 
diction, and he taketh cognizance of a 
cause not comprehended within the lists 
and bounds of his commission, he may be 
incompetent also by reason of the place, as 
if he judge of causes without his territory, 
or circuit, or else within his territory, but 
yet in a place exempted^ he may be incom* 
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petent by reason of the time^ as if he did 
judge before he had his commission^ or 
after his commission expired^ or if his ju- 
risdiction were suspended^ as at festival 
timea^ which we call dies nonjuridicos, or 
at such a time, when a greater judge waa 
present; or if the judge were called to a 
higher place^ or if he were forbidden to 
exercise his power. And also the person 
and quality of the party is to be consider- 
ed, because some by reason of a legal im- 
pediment are incapable of the advantage 
of law, as these that are outlawed, excom- 
municated, and out of the queen's protec- 
tion. And there can be no fast root or 
jsure ground of their proceedings, for such 
are to be denied audi^ice, because their 
offlmce and default ought not to find pa« 
tronage. Likewise there may be a default 
in the party making an attorney, as if he 
could not make an attorney iii that cause, or 
else by reason of the attorney himself, as if 
he be incapable of such an office as being 
not lawfully authorised. But if a juris-* 
diction be given and granted to one, it is 

&2 
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to be iatended to be given him accumtUa- 
five, et non privative, rather to enlarge, 
than to diminish his power. And though 
a judge of the gaol delivery being ap- 
pointed and ordained by commission to the 
hearing of causes criminal^ may not prin- 
cipally inquire of causes civil and pecuni- 
ary, because it is a jurisdiction limited, yet 
incidently and as it were by the way, for 
the better examining of capital crimes^ he 
may take notice of such things. But if 
the process and judgment be framed against 
one, who is not only not subject to his ju- 
risdiction^ but is also free from the juris- 
diction of every man livings as if the party 
be dead, concerning whom, no act can 
be conceived or upheld, the judgment is 
void. 

Thus have I shewed to the student in so 
general manner as the order of this treatise 
doth require^ and likewise so particularly^ 
as to his understanding may be plain and 
manifest^ what course he ought to take in 
e}camining the cases, reasons, opinions, ar- 
guments^ proceedings, and judgments^ 
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i^hereof he shall find great store and 
abundance in his books. Now I will by 
fayour descend to describe and delineate 
unto him briefly ( for it is a matter which 
may be hdndled plainly and in a few 
words ) what course he ought to observe in 
the exercise of his study. 
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CHAP. V. 



0F THE EXBReiSE AND CONFERENCE WHICIf 
THE STUDENT OF THE LAW OUGHT TO 

USE. 

EVERY art and knowledge produceth 
eflfects^ and like a good weapon is un- 
sheathed and used in time convenient^ 
otherwise it would be quickly overcast 
and eaten with rust. But there is nothing 
that with so much brightness and glory 
illustrateth our knowledge^ as the orderly 
and judicial applying and accommodating 
of that which we have read. For as a 
man knoweth by his books^ so he is knovm 
by his practice^ and by that which he is 
able to perform in the faculty which he 
professietib^ and he which knoweth to him- 
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self is not known of other men. Where- 
fore I suppose it a thing of exceeding mo<^ 
ment for the student^ to demean himself 
well in his conference and exercise^ lest 
the multitude of hours which he hath 
fipent^ do slip from him without use^ as the 
swd falleth out of the hour-glass^ when no 
man «eeth or mindeth it. 

1 . The student of the law ought to hare 
great regard of his speech^ and that he 
deliver his opinion or argument in conye* 
nient and orderly sort^ not after a rude^ con- 
fused^ and impolite manner^ and he who is 
not only wise but eloquent^ is without 
comparisontfbe best in all professions which 
consist in practice and in the form of 
^eech. Therefore parents and tutors in 
the university should have principal re-^ 
gard that he who is to address himself to 
the study of the law, may be fit wiih a 
pl«ribl/gr«e to <li«»u4 »^ di^ut., 
and even in the prime of our years this 
care must be had. For by nature we hold 
that fast which in our tender years we 
conceive^ and the worsie sort of things do 
stedfastly abide in u», the better is soon 
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turned to worse^ but in this matter it is 
good to follow the precepts of such as he 
neither too curious nor too ignorant: for 
there is nothing more like a may-game than 
these vain-glorious persons^ who have 
decked themselves with a false persuasion 
of knowledge. To the student of the law 
I do therefore think this course necessary^ 
because he must live in great celebrity in 
the assembly of the people^ and in the midst 
of the common-weal. Let him therefore 
inure himself^ from his youths to frequent 
assemblies : let him not be afraid of men^ 
nor appalled or timerous through a sha- 
dowed kind of life^ lest whoa he should 
make use of his study^ his eyes dazzle at 
mid-day^ and all things be new unto Um^ 
who seeketh that in himself^ which is to 
be done and performed in a multitude: 
yet I would not have him too curious and 
dainty in his speech^ for we must use words 
as we use coin^ those which be common 
and current. And it is a great error for a 
man to estrange himself from the common 
use of speech^ and exceeding preciseness 
in words^ and style^ doth quwch the heat 
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of our invention^ and bridleth the course 
of our wits. Yet it is commendable to have 
in our discourses both good words^ and 
good matter. For Cicero did not fight 
with armour of proof only^ but with bright 
shining harness^ when he did not only gain 
the admiration of the Romans^ but their 
acclaniation also and applause. But let good 
words contain in them ffood matter, ihat 
the „gun.ect or di>c„^ m., not .hine 
af it were by oil and ointment^ but by blood 
and complexion. It is a fever-like pain to 
endure a man*s speech^ loaded with super- 
fluous words ; in all things decorum must 
be observed^ lest that which we say do 
turn to laughter^ or loathings and purchase 
the name of folly^ a mean must be kept^ 
lest our speech be dry and faints or else 
too copious^ and full of circumstances : yet 
it is better for the invaiticm to be abundant 
and copious^ than to be lean and poor. 
Words if they be not vested with the sub- 
stance of things^ are of no force : rhetoric 
which is the artificer of persuasion^ if it be 
severed from circumstances^ and range 
without learning by a facile kind of sway. 



106 STUDY OF THE LAW. 

it is called Atechina. If it be applied to 
the destruction of good meny it is termed 
Cacotechina, but if it be bestowed in vain 
and superfluous matters^ it may be termed 
Mataotechiiuiy a frivolous labour^ and a 
trifling art. There is nothing which more 
beautifieth a man's speech^ than an apt 
division or partition of the things which 
be handled^ which doth ease the mind of 
the hearer^ prepareth the mind of the un- 
derstander^ and refresheth the memory, and 
( as Justinian sayeth ) the obscurity which 
doth rise of a confused text, is by separa- 
tion and division dispersed and removed*. 
And as the division of fields doth make 
the tillage more plentiful and sightly, so 
doth partition in the handling of causes 
adorn and garnish them. These things 
may be aptly divided which have a sepa- 
rate reason^ and are sorted to divers ends. 

2. Students shall not do amiss, if at 
certain times they meet amongst them- 
selves, and do propose such things as they 



* Jastin. in ^. alio, iiisti. quid, modis res. iDfinxL& in ^ 
sed ne in primui de leg. 



k 



STUDY OF THE LAW. 107 

have read or heard bv that mean to be as- 
sured of the opiuion of others in such mat- 
ters. By this course it may be brought to 
pass, that every one may both better under- 
stand, and more firmly retain in memory 
the things which he hath read or heard^ 
and these things which be to good pur- 
pose uttered of others, he may enjoy as 
his own. For private conference there is 
no time amiss. Adrianusthe Emperor (as 
Dio reporteth) did handle and discuss 
points of law at dinner-time. M. Cato 
even in the court whilst the senate was 
assembling, did busy himself in reading : 
and surely, he that hath a mind to leam> 
may learn at every place, and at every 
time. 

3. Gentlemen students of the law ought 
by domestical moots to exercise and con- 
form themselves to greater and weightier 
attempts, for it is a point of warlike policy^ 
asiippeareth by Vegetius to train young 
soldiers by slight and small skirmishes for 
more valorous and haughty proceedings*^ 

* Veget. lib. 1. de re militari. 
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for duch a shadowed kind of contention 
doth open the way^ and give courage unto ^ 
them to argu* matters in public place and 
courts of record^ and it will not be amiss 
sometimes to reason together^ before men 
of more reading and greater judgment^ 
which may friendly admonish them^ and if 
ihey err reduce them iuto the right way. 
It is good to bring such matters into ques- 
tion as be disputable^ and may deserve ar- 
gument^ for it were a vain thing to make 
a doubt of that which is plain and mani- 
fest; as whether a rent or annuity ought to 
be paid to a dead man^ .or whether a man 
may commit an offence against the law 
witihout punishment and such like; where- 
in if a man should ask any man's opinion^ 
he might perhaps receive such answar as 
Labio did of Jubentius Celsus: Aut non 
inteUigo qmd sit de quo me consults, aut 
vaJde stvlta est consvltatio tua^. It is 
evident that one law may^ with good pro- 
bability^ bear several interpretations^ but 
that sense is most to be embraced which 

* Ih Domitiot Labio de testa. 
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doth take away the occasion of doubting ; 
the way to remove doubts is to examine 
well the reasons of the contrary part^ 
wherefore Baldus saith well. 

Ferro aperire viam qui per coniraria transit *, 

And to lose doubts is to find out the truth 
as Aristotle saith f^ but often conference 
and private debating of points of law> is 
the fountain and original of exceeding 
profit, for by it the wit, the memory, and 
the tongue are greatly furthered and 
helped, and a man is made more ready and 
bold for public matters^ and the truth, 
which is the mark of our study, doth more 
easily appear. Wherefore it is not unfitly 
said of Marcellus, the lawyer, 4hat every 
art by continual exercise doth receive in- 
crease J. The wit if it be somewhat dull 
is by conference more sharpened, if it be 
ripe and ready it is a great deal more fur- 
theredj and to the memory nothing can l)e 

♦ In. 1. precib. c. de impiib. + Ariit, Metaphys. 3, 
X Inl. le^if V oniAtri de leg- '* 

If 
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more profitable^ which of itself is so brit- 
tle and tender^ that unless it be renewed 
with continual exercise^ it will easily pe* 
rish. And in vain shall a man pass a\<ray 
the night without sleep^ or the day 
without recreation^ in vain shall he run 
over the volumes of the lawj in vain 
shall be inquire after the opinions of the 
learned^ unless his memory do represent 
and readily offer unto him^ these things be- 
ing with great labour followed and at- 
chieved^ when time and occasion shall re- 
quire^ I need not show how much it doth 
benefit and polish the tongue: for con- 
ference is the proper exercise of the tongue. 
I said that boldness is procured by the 
frequent meeting and communication of 
students^ and I will avow that which I 
have averred^ for as by degrees a man doth 
converse and talk with his companions^ and 
such as be better than himself, so by de- 
grees he groweth bolder^ which may be 
gathered by that fable of iEsop : The fox 
did by chance meet the lion, whom he never 
saw before^ and was so affrighted that his 
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senses were almost lost^ \¥heii he saw him 
the second time^ he feared likewise^ but 
nothing so much as before^ but when he saw 
him the third time^ he was so little afraid^ 
that he went unto him and talked with 
him. I said further^ that it was the high- 
way to discern the truth of every thing, 
and therefore Archadius sayeth of Heren- 
nius Modestinus^ that by much disputation 
he attained to excellent judgment *^ where- 
fore let the student often resort unto his 
fellow students^ and amongst them let him 
be well advised of his choice. 

4. After private and home exercise, 
public exercise must ensue, which mubt 
not be rashly done, but there must be both 
maturity of years and advice, lest the un* 
ripe brain do make the forehead to blush^ 
and instead of praise we rea;p contempt. 
Surely it is the beginning and foyndatibn 
of impudency, for a man to prevent his 
ability with audacity, yet as I would not 
bave too young a student to enter into this 
field, so I see no reason that the time should 

^ In 1. iBQiicr* §. misU. de mmieri. ft honori* 

1.2 
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be too long protracted^ and as it were de- 
ferred until middle age^ for by that means^ 
fear will greatly increase upon us; and that 
which we aim at will daily seem more dif- 
ficult. Therefore it is good that the fruit 
of our study should be somewhat green^ 
whilst pardon^ hope^ and favour may be 
remedy for us^ whilst our years may supply 
the defect of years^ and our latter pains 
may ammd our former faults. Cicero^ 
being but twenty-six years old> did^ with 
the great applause of his auditory^ handle 
the cause of Sex. Roscius^ and if any thing 
were wanting to his time^ that^ as himself 
confessethj the years succeeding^id bring. 
He that will argue well must be free from 
anger^ for no affection of the milid is a 
greater enemy to reason^ it leadeth a nian 
out of the way and maketh him^ many 
. times^ both to give and suffer indecent 
' speeches. Moderation is far more conve-^ 
nient^ yea^ and sometimes patience. It ia^ 
good even in the heat of disputation to 
yield unto the truths for obstinately to 
maintain an error^ is another error^ and 
wlieare a man musi needs be overcome, it is 
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best for him to yields but importunate 
garrulity^ is to the adversary troublesome^ 
to the judge loathsome, to thyself shame- 
ful. 

5. It vi^ill be very expedient for the 
students of the law to endeavour amongst 
themselves, if any law seem to be repug- 
nant and contradictory to another, to re-^ 
concile them and bring them to agreement, 
and herein let them appeal to the opinion of 
men more grounded in the law. In the. 
books very often the principal sense of law 
doth differ from the literal sense. Thii 
was a law amongst the Romans, Peregri-' 
nus si murutn aseendat capite puniatur. 
Now the case was thus, certain enemies 
did scale the wall, and a stranger did 
ascend to beat them back. This matter id 
informed against him, there can be nothing 
more probably urged against the literal 
sense of the law, than the matter proposed 
in question, for might not a stranger climb 
up the wall to save the city? Likewise 
the case was, 3 of Quee« Mary *, that a 

♦ 3 Mary, 128 Dy. 
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ihaid servant did conspire with a bad feU 
low to rob her mistress^ and in the night 
she opened the door and brought the fel- 
low to the bed of her mistress, who did kill 
theani^tressj the maid holding the candle, 
i)ut saying nothing, the question was^ 
whether she was a principal, and whether 
she was a traitress : by the letter * of the 
law she should seem to be a principal, be* 
cause she was present at the act^ and did 
concur with the murderer from the b^fti'* 
ning to the end, but by the intent of law f , 
she should appear to be but accessary> be** 
cause the opening of the door, and this 
holding of the candle was not parcel of the 
consummation of the act, and so was the 
law taken :3 of Queen Eliz.;];. Ab aduU 
terer did counsel the woman to mnrdef 
the child when it should be borD> the child 
was bora and murdered by the midwife in 

♦ PI. Com. 100, 4. H. 7. 18. IS. H. T. 10. S. B. 9. 
Coron S09. Stamf. f. 40. 2. B. s. Indictment 88. B.^. 
Coron 314. & S50. 

f' 2. E. 2. Coron 396. SUmf. f. 40. ft. Ail. pi. 4. 89. 
Ass. pi. 4S. 

i 3. Eliz. 186. Bjet. 
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the presence of the mother^ and by her 
-eommaadmeDt. The mother and the mid- 
wife be principal^ and the adulterer but ac- 
cessary^ because his counsel was before the 
births and he was not co-operant in the act^ 
but because the force of his persuasion and 
counsel did continue until the murder^ it 
being not countermanded by him^ there- 
fore he was held and adjudged an acces- 
sary ; but whether in the same case^ if the 
woman be admitted to be accessary^ 
whether she should be a traitress or no^ 
because the principal is no traitor^ is a 
question which may well bear argument 
on the one side upon the letter of the law^ 
and on the other side upon the meaning of 
the law ; but of this matter 1 have given 
the student a sufficient taste^ and my mean- 
ing was in this treatise rather to draw the 
lineaments of things^ than to discuss {hem 
to the full. These may serve to prq)are 
the mind of the student to handle such 
things as may seem to be contradictory in 
the body of the law. 
6. That the student may with more east 
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compass and accomplish the things f)rece- 
dent^ it is good for him to have great care 
of preserving and continuing his mtvtiovy, 
and therefore it is a profitaUe course under 
titles to digest the cases of the law^ into 
which they may transfer such things as 
they have either heard or read ; neither is 
it safe to trust to other mens' abridgments^ 
which are little available to such as have 
read a little^ but that which we by our 
own sweat and labour do gain^ we do 
firmly retain^ and in it we do principally 
delight and I am persuaded there hath 
never been any learned in the law^ and 
judicial^ who hath not made a collection 
of his own^ though he hath not neglected 
the abridgments of others. The memory 
is specially to be helped and increased of 
the student^ for though it be the gift of 
nature^ yet by industry it becometh more 
excellent. For the integrity of the me- 
mory it is good to have sound health and 
convenient digestion of the meats^ and a 
mind free from all other thoughts; it 
helpeth it much to make good divisions^ 
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for he that divideth things aright^ can 
never err in the order of things. There is 
nothing surely which doth either more 
grow hy diligence or by negligence more 
decay than memory : it is not good trusts 
ing to a sudden memory^ but a night's 
rest will add great strength unto it. Of 
what force memory is by nature and labour 
Themistocles may witness^ who in one 
year's space did speak the Persian lan- 
guage very perfectly^ and Mithridates who 
did well understand the two and twenty 
languages of the nations whom he did 
govern. M. Crassus whilst he was Pre- 
sident of Asia attained to the five dif- 
ferences of the Greek tongue. Cyrus did 
remember the names of all his soldiers 
who were in his camp. And if memory 
be necessary for any science^ surely to the 
profession of the law^ it is of weighty im- 
portance^ which because it doth pursue 
accidentiaj and t9\fimta, requireth no help 
of nature so much as memory^ for the un- 
derstuiding conveyeth the cases to the 
treasury^ out of which it draweth them as 
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often as use and opportunity doth de- 
mand. But if the understanding be good^ 
and the memory noughts a man shall be a 
a lawyer to-day and none to-morrow. 
Wherefore in this part the student must 
excel, and that he may excel, he must 
labour, and that he may labour, he jnu9t 
haye health, which I wish unto him. 
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CHAP. VI. 



THAT THE UHDERSTANDIN6 OF THE STU-^ 
DENT OUGHT TO BE PROPORTIONABLDTTO 
THE INTENDMENT OF THE LAW. 

THE law coosidereth things according 
to public respect^ that is, as much as ccm- 
cerneth the conunon-weal, not according to 
their contingency in facto, which is every 
man's object^ and familiar to common 
sense, and therefore needeth not any 
artificial handling ; and the student's un* 
derstanding must be so sequestered and re- 
fined from vulgar opinion^ being the mo-» 
ther of error^ and measuring things only 
by the skin and colour^ that he must corn** 
prehend and conclude many things^ which, 
are very remote. from the reach of the^ 
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fiaisesj and from ordinary apprehension; 
in which contemplation the common law of 
this realm of England, above all others^ 
doth shew wond^ful sharpness^ and a 
most exquisite conceit, subtilizing things 
whereof common aeose hath but a con- 
fused knowledge, being guided by the 
principal reason and inseparable truth of 
erery thing, which the understwding 
fi^aineth out of the secret and hidden 
causes of things; for as in herbs, if we 
touch them outwardly^ we do not find nor 
feel any moisture in them, but rather take 
them to be dry, until, by pressing or dis- 
tilling of them, we wring out a juice pro- 
per to their nature. So the law doth con- 
ceiye and conclude many things of ordi- 
liary contingents, which common sense 
cannot perceive, but rather imagineth 
fhem to be clean contrary to the truths 
whereas they may, to a good understand^ 
ing, easily appear to be true by the cer-* 
tainty and necessary coordination of their 
causes and reasons^ that this may be made 
evident I mean to annex some particular^ 
for the explaining thereof. 
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1. It is clear by law> thiM; a tenn and a 
freehold of th6' self same thih^ may be 
both in ocie mail atone time^ *yet if this be 
delivered 'to a superficial understandings it 
will seeni a paradol. Tenant for term of 
yearis 4Qiaketh' his executors and dieth^ the 
executor's -purihaseth the reversion, in this 
case both the term and iee*simple are in 
the, executor to sevferal purposes : for the 
term shall be assets to the use of the tes- 
tator, dnd the fee-simple free inheritance 
for the use of the executor and his heirs *. 
And if a man be seised of land of an estate 
for life, the remainder^to his execqtors for 
years, he may devise this term or assign 
itf . And if lessee for years grant Ws^erm 
to the wife of him in the reversion, aiid to 
a stranger, the inheritance of the husband 
cannot extinguish the moiety of the 
term; because he hath the inheritance 
in his own right, and the term in right of 
his wife I . A man seised of land in right 
of his wife is attainted of felony, and the 

* 43 B. 3. 97. & Br. cases. 

f 16 E. 9. p«r Herle, Covenants 25. 

i 14. El. 416. Com. Bracebndge*9 case. 

M 
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king seiaeth the land pro vita viri, the king 
hath but a chattle^ and the wife the free- 
hold: for if a stranger enter^ and the hus- 
band die^ the wife shall have an assise *. 

2. Likewise it will seem strange^ though 
in law and reason it be true^ that a man 
should be remitted to his land to some in- 
tent^ and yet not to another. As if a re- 
covery be had upon a false title against 
tenant in tail^ the tenant in tail dieth^ the 
issue entereth^ he is in of his first right 
against all but only the recoyeror. f So if 
tenant in tail discontinue, and his son and 
heir apparent dissei3eth the discontinuee to 
the use of the father ; the tenant in tail 
dieth^ the son^ by M. Choke's opinion, is 
in his remitter against all, but only the dis- 
continuee; ;{;the issue in tail which hath, 
good cause of s,formedon in the descender, 
is of covin that A. should disseise the dis- 
continuee against whom he recovereth ; he 
shall not be remitted in respect of him, but 

• 4. E. S. 47. 
f 18. E. 4. 81. per Choke. 

i 12. £. 4. SI. per Choke, & Tide T R. 8. tit. Entreiii 
le Per, ia le collect de Bellew. 
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sball be aecoimted a disseisor ; * but against 
all others it seemeth that he is remitted. Te- 
nant in tail mdceth a feoHment to the use 
of his wife^ and his son being heir appa- 
rant to the in tail dieth^ the issue is re- 
mitted against all persons but only the 
woman f. 

A title may be executed to some intent^ 
and yet not executed to another: and^ 
therefore^ if there be tenant for term of 
life^ the remainder in fee to a stranger, 
against whom a recovery is had pro loco 
^ tempore in a warrantia charted, brought 
by a strange of other land, he in the re- 
mainder dieth, the recoyerer is impleaded 
and Touc^^h the heir of him in the re* 
mainder, and recovereth; tenant for life 
dieth, execution shall be sued against the 
heir of the land whereof his ancestor had 
a remainder, because there was a remain- 
der executed in the father to this intent at 
the time of the warrantia charta brought : 
X but to all other intents it was executory, 

* is. H. 8. 5. 15. B: 4. 4. f 4. B. 6. 68. Dyer. 
i lb, B« 4. 13. per LkUleton 

H 2 
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for it was not executed that the wife might 
be endowed^ nor for him in the remainder 
to bring a writ of rights ^ but the remain^ 
der in such cases is to some intents exe- 
cuted; for if he in the remainder had 
aliened his remainder in mortmain, the 
lord might have entered^ f and upon siich 
a remainder the lord may have a Cessavit, 
X but the heir shall not have aa assize of 
Mortduicester^. 

4. A thing may be extinct or in sus« 
pence in one respect^ and in Esse in another 
respect: the father being taiant in tail 
alieneth the land with warrantry^ and hath 
a rent charge in fee^ issuing out of the 
land of his son and heir apparent^ which 
rent descendeth to the son ; this rait is a 
good asset for the value in respect of the 
discontinuee^ and yet it is extinct in re- 
spect of the issue. || A man seised of a 
rent service is bound in statute staple> and 

♦ 40. E. 3. 43. 

t 15. E. 4. 13. 

i 2T. E. 3. ST. 

^ 39. £. 3. 3. Mortdaacester 50. F.N.'B. 196. V!* 

i 31. E. 3. Garranty 39. 
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after purchaseth the land^ out of wbich 
the rent is issuing^ after execution^ the 
rent is extinct^ as to the conusor^ but in 
Esse as to the coniisee ; * a corody is 
granted to J. S. for life^ vrho granteth it 
back to the granter for term of years ren- 
dering rent^ the corody is in Esse as to the 
payment of the rent^ but in suspence as to 
the taking of the corody. f And it Mras 
lately ruled in one Caire*s czse, in the 
Court of Wards^ that if a man held land 
of the queen by a certain rent/ and the 
queen granteth the rent to a stranger^ ^ho 
granteth it io the tenant^ the rent is ex- 
tinct as to the payment^ but in Esse as to 
the toiure. The king seised of a -forest^ 
granted the office of' the forester to one 
rendering rent^ and he granteth the forest 
io another^ the forester forfeiteth his of- 
fice, yet the grantor shall have the rent}; ; 
so that it must needs be that the office to 
the intendmaat of law is to that intent 
te Esse. And if a man grant to another a 



• 4. filiz. 90&. Dyer. t 90. E. 4. 19. 29. B. 4. 17, 18. 

X 86. Am. p. 60. 

m3 
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rent out of his land in fee^ upon condition 
that if the grantee or any of his heirs die^ 
their heir being within age^ the rent shall 
cease during the minority ; if the grantee 
die^ his heir within age^ his wife shall 
iiave dower, font cessabit eocecvstio during 
the nonage : * but in this case it seemeth 
that if the heir die during his nonage, the 
wife of the heir shall not haye dower of 
the reai; because it was never leyiable by 
the son, as it «was by the father. A man 
seised of two acres of land hath issue two 
daughters and dieth, now the rent is in 
sii'^encey a& to one moiety, and in Esse a^td 
smother moiety f . 

'5. The intoidment of the law is as 
strmig'in a matter of law as the truth itself 
in a matter in facto: and, therefore, if A. 
be disseised, and his brother maketh a tt^ 
lease with warraatry to the disseisee, and 
afterwards totereth into religion, this war- 
rutry shall be a bar to A. although that 
he be living | : for A. may have his land 

* 10. H. 7. IS. per Keble. 

f 9« E. 3. Charge 4. 9. Ajs. p. %%m 

X 34. £. 3. Garranty 7ie. 
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by descent^ and therefore it seemetb to be 
reason^ that the warranty should descend 
upcm him as his heir. Note her^ of what 
validity <he intendment of law is touching 
a civil death. The Warden of the Fleet 
who hath the office in fee, dieth seised^ 
and the office descaideth to his son and 
heir^ being then in prison, the law doth 
presently discharge him of imprisonment, 
because he is to be at large the bett^ to 
look to others, that be in prison. * A maen 
maketh a lease to one for term of life, ren- 
dering the first seven years a rose, and if he 
will hold the land any longer than seven 
years, that then he shall pay four marks 
yearly : livery is made, the lessee surren- 
dereth at the end of the first seven y«ars, 
his estate was adjudged to be but a terAi 
mh initio, and no freehold, and the writ 
of covenant brought against him for not 
repaying was qui tenuit ad terminum dn^ 
norum. flf a man make a lease of land 
excepting the trees which grow tipon the 

* Plo. Com. Mate c. ST. 

t 50. E« 3. S« Tid. Moore 17. & id. 330* 
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land^ the trees are severed in law ; for he 
hath no reversion of them^ and if he sell 
them^ and after the sale make a feoffment^ 
the feoffee shall not have them^ because 
they were severed by the vendition or sale 
of them *, for by the exception they were 
severed from the term^ but not from the in- 
heritance^ but by the vendition. they were 
severed from the inheritance. If the bailiff 
of the land do demand a rent-service^ and 
the tenant denieth it^ and the bailiff sayeth 
that he will distrain for it^ and the tenant 
sayeth that he shall not distrain^ where- 
fore the bailiff dare not proceed further to 
take a distress^ for doubt of death this is a 
disseisin of the rent in the eye of the law. 
f And if a rent service be warranted to 
one, and the land doth escheat^ the law> as 
M. Finchden thinketh^ transfereth the 
warranty to the land |. 

6. One thing in the understanding of 
law may be of several natures in several 

* 20. H. 6. 22. 

f 49. E. 3. 14. Aisite 66. 

i 4&I E. 3. Voucher 72. per f inchdtii* ^ 4 
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respectis^ and so one writ may be two seve- 
ral writs to two sey^al intents. In an 
action of debt the declaration was of 10/. 
upon a sale^ and 5/. which he had deli- 
Tcred to the defendant to re-deliver^ and it 
was held good^ because the action was in 
the debet and detinet^ and the warrant of 
attorney and the essoin in this case shall 
be in placito debiti. * Quere, If a maD^ 
lease land to one for term of years rendcT'- 
ing rent^ and the lessor granteth his rent 
to a stranger^ and the lessee surrenderetfa, 
this doth not extinguish the rent^ for novf 
it IS a rent seek which doth not depend 
upon the reversion; f and so one man to 
the understanding of the law may have 
several capacities or respects : for if a man 
disseise a feme sole^ being an inheritrix of 
certain land^ and after he taketh her to 
wife^ and they have issue^ and the husband 
is disseised^ and the disseisor levieth a fine 
with proclamations^ the husband dieth 
four years after the proclamations^ and be* 
fore the fifth year be passed^ the issue be- 

* 32. E. 3. Bre. 2S8. f «0. £. 4. 19. 
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ing of full age^ and after the wife dietb, 
and the fifth year passeth^ ih)w the issue is 
bound as heir -to his father^ yet he may 
have other five years^ as heir to his mother^ 
to be accounted from the death of his 
father. * So if J^S^ be tenant of land^ for 
term of another man's life^ the remainder 
to another for life^ the remainder to the 
said J. S. for term of his life^ or in fee; 
and he is disseised^, and the disseisor levieth 
a fine with proclamations^ and the five 
years incur, now is J. S, bound for the 
present estate; but if he in the mesne re«- 
mainder for life die^ he shall have other 
five years for the other estate, f So if a 
man have an estate in land for the life of 
A. the reversion to himself for the life 
of B. the remainder to himself for the life 
of C. and is disseised^ and the disseisor le- 
vieth a fine with proclamations^ he shall 
have five years severally after every several 
estate determmed. | J. S. giveth land to 
A. his daughter in tail^ and hath issue B. 

* Plow. Com. Stowels c. 36T. 

+ Ibid. 

^ Plow. Com. SOS. Stow. cue. 
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Baotiber daughter^ and dieth. A. dieth hav- 
ing issue C a precipe is brought against 
C. who voucheth to warranty herself and 
£. as heirs to the donor of the reversion to 
have the warranty paramount^ in this case 
is C. both the voucher and the vouchee. 
^ A term is devised to one who is made 
executor, be entereth^ this is an admini- 
stration to an execution of the term unto 
him, and he is both devisee and executor, 
t A. covenanteth by indenture with B. 
that the son of A. shall marry the daugh- 
ter of B. and that therefore B. shall give 
laxbo A,, an 100/. and if the marriage did. 
not take effect before such a day, that then 
A. and his heirs should stand seised to the 
use of B. and his heirs until the hundred 
pounds be paid by A. his heirs or exe- 
cutors : B. dieth, and after the marriage 
taketh not effect, the use and possession of 
the land vesteth in the heir ofB. but qtterey 
saith Brooke, whether he shall be in ward 
or no, for he is an heir and yet he is a pur- 

• 2. H. 6. 16. f 20. Eli. Com. Welden's caie. 
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efaaser. * If J. 5. be Deaa of P. J. may 
give him land to him and his successors, 
and to him and to bis heirs^ there he taketh 
both as dean and as a private man/ and is 
tenant in common with himself: so if a 
rent charge be granted in such manner^ he 
shall join with himself in an avowry. 
f Likewise the law may deny one a benefit 
as he is «7. S. and yet allow it unto him as 
he is executor io J, JV*. and therefore if an 
executor be outlawed^ or excommimicated, 
which be disabilities in law ; yet as Im ex- 
ecutor he may maintain an action, because 
he suetb and is to recover to the use of 
another person;};. And so an executor 
may have an action of trespass in his own 
name, vnthout naming his companion in 
the executorship, if goods be taken out of 
his possession §. For he is possessed of 
them as a private man, but he is possessed 
of them to the use of another as executor. 



* 3. Mar. Br. Feoff, al uses 59. & Tide 5. Mar. ISt. 
Dy.Wils. case & IS. £. Br. Bxting. 4I». 
t 84. H. 8. 30. per Pollard. 
i 14. H. 6.14. ^l.H. 0.S. 
^ 49. S. 8. fixecutorsST. 
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* And he need not, in the case aforesaid^ 
napie himself executor f . For if he do, it 
may tend to the abatement of the v^rit ac* 
cordkag to M. Keble's opinion |, who saith 
that the possession of one of the execu* 
tors ( his meaning is as he is executor ) is 
the possession of both^ and herewith 
agreeth the opinion of NewtOn^ but bj 
their favours though the property of the 
executors in the goods of the testator be 
one ' and the same^ yet the possession may 
be several^ fbr h^ that hath the custody of 
goods fnay only be said to be in real and 
actual possession of the sarae^ which kind 
of possession is only here meant^ for which 
cause a writ of Detitme that concemeth the 
possession of goods, shall be brought only 
against that executor who is possessed of 
the goods. 

7. § The law may work several things 
in one instant^ as if a disseisor make a lease 
for years^ and after he and the disseisee 

* 11. H. 6. S5. 

t 12. R. 8. Executors 75. 

t 16. H. 7. 4. per Keble. 19. H. 6. 66. per Newton. 

^ 21. H..6. 1. 39. E. S. 5. 9.H.6. 14. 11. H. 4. 46. 

N 
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release/ by one deed to the tenant fdr years^ 
the ia^ adjudgeth the release of the dis* 
seisor first to take efiect^ and after the re- 
leisc of the disseisee^ for there is no privity 
nor estate in the lesaee^ upon which the 
release of the disseisee may inure^ if the 
law do -not make such constractioa *. - If 
the tenant fo^ thii'ty years make a lease 
for ten years, and they both sorraider to 
him in the reversion, the surrender h good 
for both estates^ and yet the lessee for ten 
•years could not surrender by himself for 
default of privity, but when the other 
joineth v^th hi^ his surreiMier shall be 
taken to go before and the other to follow 
it. f Likewise if the tenant for term of 
life surrender to the grantee of the rever- 
sion, this is both an attournment and also 
a Surrender. ;{; So if a man have land by 
descent; by the mother's side, and leaseth 
it for years, the lessee covenanteth and 
granteth to pay yearly to the lessor and his 

* 81. El. Com. &S9. Fara^^g. 
+ 14. H. 7. 1.&4. 
+ Ifr. Efc2.«58. Dyer. 
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heirs 20^. the lessor dieth^ the law in a 
nioment will convey the reversion to the 
heir of the part of the mother^ and the 
SOff. . to the heir of the father's side,, he- 
cause it is a sum in gross *. 
.. 8. Bjr intendment and admittance of law 
a thing suspended may be revived^ for if. 
jthe donor disseise the donee in tail, and 
«Aer maketh i^ feoffment, and the tenant in 
iail re-entereth, now the feoffee shall have 
ihe reversion, f So if the heir in tail en- 
itereth upop the discontinuee, and maketh 
a feoffment upon condition, and for the 
i^ondition brokai re-entereth, and after a 
^recovery is bad by the discontinuee, the 
issue in tail is now restored to his first 
action, and the entail is revived, for by the 
.breach of the condition the feoffmoit is 
disannulled. X I'^&nt for life, the remain- 
der in tail, the remainder in fee to the heirs 
of the tenant for term of life, granteth « 
rent charge in fee, this shall charge the 

* Plow. Com. 13S. Brow. case. 

f 9. B. 7. 85. per Fineux. 

^ t23. H. 8« Br, Keftore al primer ace. 6. j 

v2 
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land during Ills life^ but it shall be sus- 
pended during the in tail^ and after the id 
tail determined it shall be refviTed^ and 
shall charge the heir of the tenant for 
life* 

9. The law altereth the nature or sub- 
stance of a thing by matter^ eai post facto. 
A man seised of land, in right of his wife^ 
entereth into religion, the wife aliaaeth, the 
husband is deraigned, the husband may re- 
enter into the land, f So if a man be in- 
debted to a villain, who recovereth' in an 
action of debt, and after the debtor pur- 
chaseth the manor to which the villain is 
regardant, and afterwards alieneth it, the 
Tillaint may now have execution. J If a 
man make a lease for term of another 
man's life rendering rent, and the arrear- 
ages incur, the lessor shall not have an 
action of debt, because he hathi a frank- 
tenement in the rent, but if cestui qui vie 
die, now is the freehold, as to the rent, con- 
verted into a chattel^ and now he shall have 

* 5. E. 4. 2. + 35. E. S. Enlr. congeable 52. 
i 12. H. 4. Execu. 29. 




an action of , debt. * Likewise a divor.c^ 
altereth the estate of frank-marriage into 
« bare freehold, f If a maq add a conr 
dition to a single obligatiq^ after Ijhe deli- 
very^ this maketh the obligation Yoid> for 
now it is not his deed^ and th^ same law 
is of the raising or interlining of a condi- 
tion after the delivery pf the obligation^. 
J; If l^id be given to. one in tail^ and %\x^ 
donee giveth the land to the douor^ and 
to a stranger for term of their lives^ this is 
a discontinuance co^oiditionaU nam^ly^ if th^ 
stranger siirviye. § If the sheriff attach 
one by for,^ of a copt^^, that is justifiable; 
but if he return a non €$t iriventw upon 
the writ^ he is a trespasser ah iniiio. « . || If 
I disseise J. S, and levy a fine to J. N. 
and after J. S. entereth upon J. N. and eior 
feoffeth me^ and J. JST. entereth upon me^ 
and I bring my assise^ and «/. N. pleadeth 
the fine in bar^ I may avoid the fine by 

* 39. H. 6. 26. per Pafton. 
+ 7. H. 4. 16. 

X 36. H. 6. 5. per Ath. Just. 
S 28. H. 9^ T. Pj. per Vitoh. 
I 3. H. t, lU 
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Atmng iheinitter aforesaid. ^* If a fine 
be levied of. land in ancient deniesoe, bod 
the Idrd disannuUeth the fiae levied at tht 
common lavr^ ke hath regtored the righfeto 
hhn that levied the fine, f If he which 
Bbateth aHer the deadi of the teaaat in fee* 
simple inake a feofiinent^ upon eendttioin to 
be performed Within nine ^lears ^isuing> 
and after the feoflee levietfi a fine with 
pjoclafna.tion8^ and the five years ineur^ 
the condition is broken/ and the abator re* 
entereth ; novtr the heir of him that died 
seised may faaye an assrize of Mortdan* 
cestor against the abator^ whereas before 
he was bound by the fifae. J Tenant in 
tail maketh a feoffment and taketh back an 
estate in fee/ and bindeth Inmself in statute 
merchant^ - and then maketh a feofiment 
upon condition^ and after the recognizance 
is put in execution^ and the tenant in tail 
^eth^ and the* heir in tail being within age 
entereth for €he condition broken^ he is 
reEaitted^ and the recognizance aybided^ 

* 25. E. 4. 5. per. Litt. f 16. E. «. cont. daim, 10. 

i Flow* Com. 35 S. Stow« case. 
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but othstmse ifclisdibeea ifihe^hadbeetifof 
&iU agt ; for thca he .comifig m under thb 
Mtoppel 9hDuhl not htve> svioided tJie 69- 
topp^^ nor by. c<»sequence the recc^ni- 
aance. ^ If my yery tenant be seised «Mf Ji 
manor .held of the king in eapit^ and of 
anedhcr mmm held of me: by knlgh<;^ 
seryieei, and he is disseiBod of the nmnoir 
held of the kiBgi and afterward dieth 
seised of the manor .held of me^ wfacceapoft 
I seiste the body of the heir^ and a£ter Ih^ 
heir within age recovereth the manor held 
of the king, now the king may have my 
land also in ward> because the. heir shall 
now be adjudged to be in my descent^ and 
the king shall have the wardship of the 
body, f If my horse strike (me> and after 
I sell the horse, and afterwards the party 
that was struck dieth of the sArokt, bow 
shall the. horse be forfeited as a deadand. 
;{; If a villain, inflict upon himself « mortal 
wound, and the lord seiseth his goods, and 
then the villaki dieth^ ncEw shall the queen 

♦ 8. H. 7. T. 

f 15. B. 4. 14. per Littleton, Skreene's Case. 

t Com. 890. per C«t. Dame Hale's Case. 
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haye bin goods beouijse he is f^Q de ^^ 
* A nwi administereth^ of his oym yjrjroug, 
and. aiier taketh , lc;^ters of .adwiusti:4ttiQ0 
-of the ocdinary^ this shalJL xetote to the 
death , of . the intestate. f The heir 
chai^th Iwd which, is. »fler rjecovered in 
a wxitof do^weTj the womaa, shall hold it 
discharged. | Thus it iis eyidept that the 
understanding of the law worfceth especi- 
^ly. upon relations on. the first causes ^of 
thingiSa reducing, through manj stesuts of 
colouriLble pretences and objectioqs^ the 
right of a thing to him to whom.it apper- 
taioeth^ a^ccprding tp the quality and e^i*- 
^acy.Df the said right andtitle^ so that 
the understanding, of the student when it 
entereth into the survey of these intricate 
and hidden points^ must be of this ability 
to compound things^ and to resolve them 
by imagination, to build and destroy ^ and 
i£i turn sail by circumstances and occur- 
xaices; for there is no case which acci- 
dents may not aJter^ but that one thing 

* Com. 290. per Cat Dame Bale's Caie. 

f 9. E.4.SS. 

t 10. H. 1. Charge S. 
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may countervail another, or tkat a de- 
fect may he supplied by enfdrcemi^nt of 
reason, or that a vrrong may be purged and 
transformed into Hght/ suod black as it 
were changed into white, contrary to na- 
ture is the work of intelligence reflecting 
upon itself, some perhaps carry such spiced 
and scrupulous' consciences, that they 
cannot 'abide any fiction or representa- 
tion of A tliitig that is nbt in facto, but 
surely the supposal admittance and intend- 
ment of the law is necessary; without which 
neither the science of the law, nor any 
other which consist in contemplation and 
abstraction of the essences of things from 
the confusion and' mixture of circum- 
stances can be of any worth or force. And 
though I must confess that every thing 
which is imagined to be done, and is not 
actually done, 'is a phantasy, or an untruth^ 
yet this must be granted, that; that which 
is not really done, and yet ibr avoiding in- 
convenience must be supposed to be done 
in facto, is not a fault, though it be false. 
Many things of this kind and quality have 
I before immediately proposed, which will 
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be void of all effect^ if you take imagi- 
nation from the lawr let it therefore b^ 
considered what thii imagination is where- 
of we speaks that by the description thereof 
it may be better known. It may thus ap- 
pear wto us, fictio a supposal^ or admit- 
tance of a thing to be, is legis, (^versus 
veritatem in re possibili ex justa causey 
di^positiQ^ the. disposing of the law ^gaiast 
a matter of truth in a thing that is possi- 
ble^ grounded upon just cause : and there 
is great difference betwixt imagination and 
presumption, because Jictio juris the ima- 
gination of law tantum operatur quantum 
Veritas ipsa, in the conclusions and de- 
cisions of law, and the law maketh some- 
time ens ex non ente in intelligence, Uiough 
not in existaice : but prasumptio stat in 
duhio it is doubted of and yet it is ac- 
,oounted veritatis comes, the companion of 
truth, quatinus in contrarium nulla est pro^ ' 
JfUtio. And the use of supposal or fiction in 
the law is only to supply that quod deside- 
ratur in facto, which is wanting in fact, 
ut ex ipsa producantur veri juris effectuSj 
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that true effects and conclusions of law 
may proceed from it. The logicians say^ 
that the universals are not in rerum natura, 
for if they were, they should be monstra ; 
for an umversal mad'^ or ad universal tree^ 
comprehending in it all trees, is rather by 
understanding to be comprended than by 
sense to be compassed^ yet I would not 
have any imagination te be used^ but where 
equity and the orderly coherence of things 
doth require it. 
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CHAP. VII, 



THAT THE STUDENT OUGHT WELL TO CON^ 
CEIYE THE REASON AND JUSTICE OF THE 
LAW IN DISTINGUISHING AND ESTABLISH- 
ING THE PROPERTY AND COMMUNITY OF 
THINGS. 

THE end and effect of the law is to set- 
tle the prc^erty aad right of things in them 
to whom the J belong : And to judge those 
things common which continuance of time 
and the intercourse of parties hath distri- 
buted and warranted to rnany^ for if all 
tilings should be common^ there should be 
nothing in order^ and if nothing should be 
common^ men would hardly be kept in 
duty> for then should frioidship^ society^ 
and conyersation^ the comforts of mankind^ 
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failj which would turn the whole common^ 
•weal into wilderness : therefore the tnostpru* 
dent and politic law-makers have thought 
it niost convenient^ that betwixt these 
two extremities a middle and even course 
should be taken^ whereby property might 
be retained^ and yet community preserved. 
Plato, because once he was of opinion that 
all things oiight to be omuboi^ hath there* 
fore many blows of his scholar Asistotle 
vritiog against him in his politics, in 
which hook he hath a learned di£|(reiice, 
that all that be common XP^' in use but not 
xr^o-i in possession, and title, which notwith* 
standing is tfMl. generally and indefinitely 
to be admi^itd, because then it tendeth to 
the overthrow and utter subversion of all 
commoa^weals : But Plato being after bet- 
ter ndviiMd did retract his former opinion, 
and laboureth to confute it : for in his 
Book of Laws he writeth in one place. Let 
erery man have the free use and possession 
of his goods by law, whether he be citizen 

€r stranger, * and in another place : Thi 

\ 

« Plat. lib. S. de legib. 
O 
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distinction of dem^snes^ ioheritaiices^ anl 
titles, is the foundation of all private con*- 
tractSj Vi^hich must be severely e^blished 
by lavir : therefore meum and tutiin ought 
to be in every conunon-^vireal *, And again, 
let the inheritances and properties of 
things be definite and certain in every com^ 
inon*vreal, and let a certain maimer of pur* 
chasing them be prescribed by law f . Thus 
it is evident that a distinct property of 
things is commodious and conveniait for 
the 'gtibd administration of a common^* 
Iveal 2 It is of two sorts/either an absolute 
and indefeasible -property, or else a qiia-^ 
lified property and sub mMb. An abso^ 
lute property is such vrhtchns not in any 
sort subject to the claim of any other : 
but a qualified property is that, which one 
man tny claim after one soH, and with a 
certain limitation, and another may claim 
after another manner, abd VtAout iififtita:- 
tion: As if a man hire beasts of andthirtu 
manliFe his land for a certlain term^ he ihtet 
hfteththeixi hath a property in^ the bMAts 

• Blat. lib. 18. de le«b, 
t iPlat.nb. ll.de Te^b. 



pro: tempore^ ajid therefore if the beasts 
^ufipg the term he t^en i^way^ he majr 
|iaye a general replei^in ^ : So he tiiay have 
p£ beasts which ^ ia his. custody and were 
eoBopiitted to. his keeping f : And so he 
may have 9i generaj. writ of trespass foj^ 
the ta|Liiig: Qs. 4n ^i^g away of hesi3ts in hui 
9Dstpdy^ though ike, ahsc^ute property be 
in another man: But if iie which ha;th the 
yery property doth take than, an action. of 
^, cifrse will only liej . And the ba.ilee of 
wrot or^ iQoney, being ocit of sack or ba^ 
hath 80 fiir forth a property in the thi^^ 
deUvered^ that if the. bailee be afterward 
attainted of ft lony, he shall forfeit the com 
and the money : for it cannot be known 
whether they be mine or no^. And the 
lord may hava a replevin of the beasts of 
hisvilhun, or bondman^ if he. hath beeik 

seised of his villain i And it appeareth 

• 

: ♦ 42. IL 9. la. 11. H, 4. n. n. E.. 4^ 2* 
; + 4t. iii 3. 12. 

X 48. £. S. to. 11. H. 4.23. 
^ 3. £. 3. Corone 317. 3SS. 3S4« 
I 42. £. 3. 18. N* B. FUz. 60> 9. ff. «. 25. per Bab. 
19. E. 3. ReplcYin. 32. 33. E. 8. R«p. 43. 

o 2 
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by divers books^ that in sn acti(m of tres- 
pass, it is no plea to say that the property^ 
that is the very property^ is in another ^. 
And it is said likevirise, that he out of 
whose possession goods > are stolen^ may 
have an appeal : and he likewise may have 
an appeal who is the very proprietaryf . And 
therefore it is a firm conclusion in law^ 
that if sheep be delivered, or leased to one 
for a certain time to marie his ground, the 
delivery or demise is a good plea * in bar of 
an' action of trespass or replevin, because 
he hath a property modo ^ forma against 
the bailor himself, or lessor^ uid may -have 
an action against hini for taking them 
Hway within the time J . 
' 3. And ag the property of fhings^may be 
jparticular or general, so . likewise it may 
be joint or several : A joint property i» 
where two or more are jointly interest^ in 
a thing: A several property when they 
have several interests in several things : and 
therefore where the property or right in 

♦ 12. H. «• 19. 27. H. 8.21. 
+ 19. £. 5. RepleTiB 32. 
$.2l.H. 7. 14. 
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goods and dhattels is joints there the aGtion 
which is brought to try the property must 
not be several : And 4:herefare in a writ of 
jriLVishment of ward^ the defendant said 
that the plaintiff had nothing in the 
•eigniory but only in common with such a 
ooej aad this was held a good plea^ with- 
out ^ykig that he had nothing in the 
vurd in seyeralty^ or without shewing 
hAw he held in common in parcenary or 
by jdint-tenaatcyt. And so if the pro- 
perty be sevend^ the action must not be 
joint but sev^al : And therefore if in a writ 
of wplevin brought by two for certain 
beasts^ if the property of some of the 
beasts belong to one of them only^ and the 
prq>erty of some of the beasts to the 
#ther^ the writ shall abate f. Thus it is 
evident that the law doth maintain and up- 
bold the jomt and several property of 
things^ without which the common-weal 
c^ttld not exist. Now let us consider 
bow the community of things is likewise 
respected by law« 

* 

* 6. H. 4. H. IS. H. 6. 4. 89. H. S. 14. & 1. E. 4. i. 

f 88. E. 3. 98. 3. H. 4. 18. 84w H. 6. ,37. 8. E. 4. 83. 
10. E. 4.8. 8. £.3.15. ' 

o3 
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Thotigb Minosall' tlnngs ib possess, the air is 
J? Q9t)ds!9^itt 

And the shore of the sea is by liaiur^ 
Common to M, ^ Neralius saith f ^ ' an(| 
though empires and kingdoms be divided^ 
yet the use of such things remaineth still 
in common^ and therefore the saying of 
Maro in the person of one of his travelr 
lers wa^ uttered with good reason : 

Q9i04gefm hmf hominum qatetm kmw itfm h^rbitra m0rem 
gennittet pairU 9 hifyUi9 grMbpvmr 



Burt yet to enemies^ because in them tjie 
Itague of friendship doth fail^ the right 
of fellowship should not be granted. For 
grossly are they deceived, who would 
without restraint have all things common^ 
of which error the Anabaptists are^patrons^ 
iitA do endeavour to ground iheir error 
upon scripture, but falsely, for Abraham 
lifid ^the Patriarchs- wfere men of grea^ 
riches : Joshua did publicly a^d privsit^y 

* Ovid. inMetamorph. .' ' ' 

f €. U. tit. Dig«gtgr..4e tgq^tdtaaji. revom dMbM. I 
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distribute his goods to the people of Israel. 
There be in Solomon precepts of the pro- 
perty of things. And God would not 
have said^ Thou' shalt not steals if he 
would have had kll things common : for 
to steals is to take away goods wherein 
others have a property^ and therefore theft 
is said to be contrectatto rei aliens animo 
furandi, invito iUo cvjus iUa res est *; 

3. But yet the rule of charity and so<- 
eiety requireth that some things should be 
in r^ard of use and benefit common to 
other^ and therefore by customs of coun- 
tries^ and by law^ the ofl^pring of these 
customs^ the earth is in part appropriated 
untosome^ and in part participated and 
made common to others; Therefore the 
common law deth well allow and mitintain 
the common use of certain things^ as 
namely^ the use of fishing in another man's 
pond^ f of pasture for his beasts- in ano<^ 
ther man's soil^ 'I of taking of an estover 

• Stamf. M. u: • 

f 18. H. 6. S9. A 9«. 17. E. 4. 7. 7. H. 7. IS. 18. S. 
4.4. 

$ 9. H. 6. -34. S7. H. 6. 10. 15. B. 3. Common. »• 
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or maintenance of wood ki another mane's 
grove^ ^ of haying a franchise and liberty 
in another man's manor or seigniory^ f smd 
lastly, of having a way through another 
?ian'^ ground J. 

4. Some things there ajre^ the property 
whereof the Hw cannoi^vest in any, and 
^erefor^ it le^yetb; the^i to the occupant^ 
that i^ ij3^ flwh term#. to hitti tbat Qaa aeis^ 
thenij ^thii^ wbioh are by nature j%r^ 
uatur^y ai^beiosls^ hit^ 01 fishes, being 
ifii their ^wa libeifty. And as to. tibe pro4 
party it is wA material yAsikes th^sj^ be 
isikm n^aopto'l^Mm gsoyukidt o£> m aao-lp 
i^ mm% md aiftck tits^sibe his; no 
}ms^ Hkm ihf/y be ia hia pQaseasioa: xa 
«i(9tt4y:: Ibr whea tfac^ haa^ escaped 
«|^. reoot^ced A^r eatiisa! wad pristine 

r * 

29. Asj^ pL 30..2l((. jM^ pt. 8. 4'. H. 6. IS. ST. &. 6* 34. 
4. S. 4. 29. 10. E.,8. 15^ IQ. E. 3. 66. 4- E. 3. 4. 15. 
Am. pi. 6. 14. K. 3% Bftrre 2-71.' 1^. B*. i. Common. 23* 

* N.B. Quod, permit. 11. Eli. 281. Dy. 

f 13. 8.45. .10. H. 7. 13. 7. E. 4.10^ 4f • E. Si 11. 90. 
K, 3. 20. 3. H. 6. 42. 34. H. S^ 43, 

j: 33. H. 6. 26. 8. E. 4. 9. 6« E. 3. 23. 2. E. 4. 9.-€a 
3^3. 44fl\eM. 8, 2CK E, 3. a. y.JUfeSSfeje.fll^^^lJj 




liberty^ then ikey ceaise to be his/ biit 
th^law understand^ih such things to have 
i^cover^ their naturistl liberty^ i^hen they 
are either past the view^ or else being'ih 
vietr they be hurd'tb be followed^ and re- 
^Tered. The iialiire of bees is wild^ and 
therefi^re -wheti la sw^rm of them lighteih 
tipon thy tree^ they are>nb more thine be^^ 
fore they be covered vrith thy hive*, than 
hawks, v^hich bave made their nests in 
dome of thy trees, or dOves*in thy dove- 
house; for though the young birds be 
thine, vvhereof thou mayest bring an action 
tff trespass, qtmre W et drmispidlos tfc- 
etpiti^m 9u&fum in Wsco ^nid(ficanUum, 
or columbas columbaris sui capit, whigh 
vrrit is not only maintainable, vrhm the 
dove-hoUse is brok^. Or the door opai, 
and the young doves be taken out of their 
Berts, but an action of trespass will also 
Ke for the troubling br hurting of the 
old doves within the dove-house, Hiough 
they he /era nfUura, as well as for chas- 
ing and killing conies in a mah'^ warreaf, 

* JasHnia. Hb. Institut* S. 
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yet he shall not use this word suoa, * id 
bis nvrit^ jet because he bath them bj rea* 
son of his warren or doTe-house wherein 
he bath a property^ b^ shall have an action 
for the chasing or the taking of them, 
f The nature of cranes and dores is wild : 
neither is it material that by custom they 
are wont avolare et revolarcg to fly from 
home^ and return home« And in such 
things which are tame^ and by custom are 
wont to depart and yet to return^, this rujie 
is allowed^ that so long they may be said 
to be thine^ as they have animum reverr 
tendi' ^ And felony cannot be committed in 
the taking of beasts that be savage^ if they 
be sayage and untamed at the time of the 
taHingj nor for taking of doves being out 
of a dove-cote^ nor for taking of fishes 
being at large in the riyer^ for such taking 
is not contrectaiio rei alitme sed.quas est 
nullim in botiis. X -^^ ^^^ stealing of a 
doe whicb is tame and domestic is felony^ 



»f ♦■. 



♦ 43. B. 3. 24. 12. H. 8. per Ncwdig. 14. El. 307. Dy. 

f 8. B. 4. 5. S2. H. 6. 55. N. B. Fitz. in le bre d^ 
treflpas* 

t 18. H. 8. 9. 82. Ams. pi. 85. 
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hut then saith M. Stamford^ it seemeth 
that he that stealeth it should have certaiu 
•knowledge that it is tame*^ but if the 
doe be killed and then stolen, this is ft*- 
lony. f And though a man may have for 
the taking of his ferret an action of tres- 
pass^ because he is profitable to take conies 
for the use of his master^ yet because a 
ferret is f era fiatune^ a^ man cannot have 
an i4)peal of felony for him^ no more than 
he may have for the stealing of his hawk 
and popinjay^ or such like, for such things 
are/ene nature, and a man can have no 
property in them, neith^ can he say in his 
writ feras miasj for that iraplieUi a con- 
tradiction, and because they are savage 
therefore they are not tithable. But when 
such things are made tame by my labour 
and cost, the property of them is changed, 
and the nature altered, and then if a man 
take them out of my possession, I . may 
have an action. For a man may have an 
action quare molossum suum ceptt, because 
ha is necessary for the keeping of his 

« Staittf.1ib. l.t. I«. f 10. B* 4. 15. 

P 
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house^ or the keeping of his fold^ or 
a fish-pond. * But the nature of hens 
and geese is not savage^ land therefore if 
they shall fly away, though they be past 
thine eye-sight, notwithstanding in what 
place soever they be, they cease not to be 
thine : ' and whosoever detaineth them, is 
punishable by way of action f, 

4. In the civil law there is this case, 
certain sheep were carried away from the 
shepherd ot A. by wolves, an husband-- 
man of the next village having pursued 
them with great and strong dogs which he 
kept for the safety of his beasts, recovered 
them from the wolves, for the dogs did 
enforce the wolves to leave them, and 
when A. did demand the sheep, the ques^ 
tion wisis, whether the sheep became his 
ihat did so recover them, or remained stifl 
the sheep of A. for the dogs did get them 
by a kind of hunting: yet Pomponius 
thought in this case, that as those things 
which are taken either on sea, or on land^ 

* 12. H. 8. S. Fillowes C. per Brooke. Pollard. 
BrudaelL Newport and Newdigate* 
i Justiai. lib. Institution. 3. 
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do cease to be theirs that took th^m^ whea 
thej are come to their nalur^l liberty^ so 
l}y the same reason our goods taken away 
with beasts living either in the fea^ or on 
the land^ do. cease to be ours when the 
beaiis that took them have escaped our 
pursuit. And who .will affirm that that 
coniinueth to be purs which a bird flying 
hither and thither carrieth out of our 
l]|am^ or put of our. fields or by ^ny meuis 
carrieth it away from iis, if th^efore it 
cease to be oi>rs wheii it cmnetb to tl^ 
Qiouths of beasts^ in common appearajocej. 
irrecup^rably^. it must needs becaqiQ bis^ 
\frho first Yecoyereth it> and. so bo ipadi& 
prop.r to the o^upantj even a3afishj or 
birdj which hath escaped, our powcr^ if 
i% be taken of another^ is str.aightway hi3> 
liut he tbinketh it more reasonably that it 
should continue oursj 90 long as it may be 
rpcovered*. 

5. Likewise a thing pro derelicto habita, 
waived and forsaken^ is nuttius in bonis^ 
as when a man for fear of a tempest casteth 

his things into the sea^ or some danger be- 

. - • 

* Ulpian* IL 19« wL edictam. 
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ing imminent^ leaveth them upon th£ lajadf, 
or else of his own free*will leavcth that 
which is his own sine spe rehabencU. * If 
a thing be fallen out of a chariot or wag- 
gon> it may he said to be lost or waived, 
f And if a man have a liberty to take 
waifs and strays in his manor by prescrip- 
tion^ and certain beasts be waived or do 
stray within the precincts of his manor^ 
and a stranger taketh them^ he that hath 
the manl>r shall not have an action of tres- 
pass general for the taking of them before 
he hath seised them^ | though the law be 
taken to be otherwise by some$. But 13. 
is. 3. a writ was maintained by an abbot 
by reason of his franchise in the like case, 
but that was an action upon the case^ 
"which proveth that the property was not 
in him before seisure || . But it hath been 
held for clear law^ that felony is not com- 
mitted in the taking of treasure founds 

• 89. B. 3. 19. Id. £. 4. 5. 
f Ulpia. li. 56. aid edictuxn* 
j: 16. Bliz. ISS. Dyer. 
V Ibid. & Fi. N. B. 19, 
I is; £. 3. Briefe 678, 
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wreck of the sea, waif and stray, mid s»ch 
like, unless they haye been before seised^ 
and the reasc^ is, quia dominus return non 
apparet, idco cujus sutU incertum esh and, 
therefore the punishment in such cases is 
by fine, and not by the taking away of 
life and member. *Such lands, the pror 
perty whereof hath been executed by pos- 
session! cannot be waived but by matter of 
records f And it Js a certain rule and 
soi||fi|,[ reason, that such, things as cannot 
p^s^^t by matter of record> caniii^ be 
w^ivi^d or relinquished, . but by matt^ of 
record!, 

: . 6. Such things are said to be ntMUis in 
bonis, which have fiot from time out ^ 
mind been known to belong to wy maitii.^ 
treasures hid in the earth, as when any> 
money, gold, silver, plate bullion is found 
in any place, and no man knoweth in 
whom the property is, the law bestoweth it 
upon the king, and it becometh resjiscalis, 
parcel of the treasury royal, and therefore 

* 92, Anis. pi. 99. 
+ 7. E. 4.7. & to. 
± S. H. 4. 13. 
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it is called in the common law treasure' 
trove, that is to say> treasure founds where- 
by it appeareth^ that the kii^ is not pro*- 
prietary of it^ till it be founds but it is be- 
fore ^tdlius in bonis. But if any mine of 
lioi^ll be found in any ground^ that always 
pertaitieth to the lord of the soil^ except it 
be a 'mine of gold or silver^ or a mine 
which hath veins of gold and silver^ which 
shf^l): aj^ys be the king's in whose ground 
Soe¥er:>diey be found: *and in ancient 
time^ as M. Bracton saith^ it belonged by 
the -law of nature to him that found it: 
bul now byvthe law of nations it is resfisci, 
and bel^Bgirth to the king : but heretofore 
it hath been, ruled quod thesaurus non 
campetit^^i, tiisi quando nemo sett quis 
a1)scondit\-thtsaurum; f for then (as M/ 
S^miford collecteth) it shall bdong to 
him in whom the property was before, 
dad if he die before such findings his ex- 
ecutors shall haye it. % And because there 



* Szposit. des tormes de lejs Flow* lA k csi) de i 
iiittk par nmies* 

t Fits. Corone 44S. 
^ Stamf. lib. 1* cap. 4«. 
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might . befal some square or variance be- 
twixt the lord of the soil and the kiogy 
about the property of such treasure^ it is 
therefore decided quod thesaurus compeHt 
domino regi et non domino lihertatis si 
mm sit per verba specialia ata per pre--' 
scriptionem* . 

7. And things are said to be nullius in* 
bonis b J common consent, as things c(m- 
secrate and religious; for^ though the 
goods belonging to a churchy as bells^ ser- 
Tice^-bookSj surplices, chalices, and other 
things, must be supposed in a writ of tres- 
pass brought by the churchwardens to be' 
bona parodiianomm in custodia nostrq, 
existentium. f Yet in that the law giveth 
the action to the church-wardens, and to 
tl^ir successors, for the recovery of such 
goods uigustly taken, and doth give the 
property to the parishioners, this pr<^erty 
must be mtaded to be to the use of thi^ 
church, that is, to the parochians, as 
they are the church : for, though it be 

• Fitz. Coraae SSI. 4Se. 

f 8. S. 4. 6. 37. H. 6. 30. IS. H. 7. S7. I. B. i. 4. 
11. B. 4. IS. VSi B. S. iC ^ 
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true that Rolfe sadth^ 8. H. 5. that a 
church parochial cannot otherwise he in- 
tended^ hut 9l house made of stones^ and 
walls^ and roof> and such material things 
which cannot take by gift or feoffment no 
more than a church conventual which 
lacketh a sovereign: *yet it cannot he 
denyed that the parishioners are incorpo- 
rate for the purchasing of personal things^ 
and that in regard of such capacity^ they 
may he said to be the church itself^ as well 
as the parson and his successors^ in ancient 
time^ were said to be the church in the 
purchase of land and realties^ which may 
appear by this case : Land was devised to 
one for life^ the remainder to another for 
term of life^ the remainder to the church 
of St. Andrew^ in Holborn^ this adjudged 
to be a good devise, f and this must needs 
go to the parson and his successors^ be- 
cause the church-wardens and parishioners 
were n^ver admitted by law to purchase 
land .to the use of the church. And Belk- 
nappe said^ that the cloaths of a dead 
man being found dead in the fields did be- 

• 8. H. 5. 4. t ai B« 9. Jknuun. 
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long to his executors^ if he had made a 
wilL otherwise that they should be deli- 
vered to the church for celebraticm of di- 
Tine service for the soul of the dead : for 
his meaning is ( as I take it ) that the or- 
dinary should intermeddle vrith them for 
the disposing of them. ^And if a man 
take a coat-armour vrhich hangeth over a 
dead man's tomb in a churchy the indict- 
ment must be hona executorum^ oi the 
dead man : but if a grave-stone be taken 
avray^ the indictment must be hona ec" 
clesia-f. 

• 48. E. 9. Indictment 2T. 

t Lftmbard Sizmarc. 4$4, 495» 
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CHAP. VIII. 




THAT THE WORDS OR TERMS USED IN 
BOOKS OF LAW OUGHT TO PE UNDER- 
STOOD. AND APPLIED AS THE LAW DOTH 
EXPOUND AND CONCEIVE THEU. 

IT is not possible for a man to be skiU 
ful in any science, unless he do perfectly 
know the words which do occur and are 
often used in that science. I do not mean 
words of art only, which by Lexicons and 
explanatory books may easily he conceived, 
but such as do import and concern the ob- 
jects of the sciencCj about which it is 
principally conversant. To pursue, there- 
fore, briefly an interpretation of such 
words as in the law are material. I take it 
not to be dissonant from order to begin 
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with the diversity of laws^ and to shew 
how these words, the law of nature, the 
law of nations, the law civil, the common 
law, the statute law, the customary Iaw> 
Jus-mcrum, and equum tt bonum, are used 
in the law books, and are to be under- 
stood, that so it may be known how and 
in what sort one law differeth from ano* 
ther, and of what quality and condition 
that law is to which the student is ad- 
dicted, or upon which he doth ground his 
reason. The law of nature therefore is, 
that which the nature of natures, or the 
God of nature of the philosophers called 
JVatura J^aturum, hath taught all crea- 
tures that have sense, by the mediation of 
nature created of which they consist : for 
this law is grounded in the root and in« 
ward parts of nature, and therefore one 
sayeth well, Habemus non scriptam sed 
natam legeniy quam non dirUcimus sed 
hausimus : This is according to Justinian*s 
definition, in his Institutes, to whom D. 
Hotoman may seem at first to do injury, by 
objecting, that by this definition, to eat, to 
sleep, to movei, aad to tegtj are parcel of 
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the law of nature: and though this be an- 
swered by some^ * that these things are ex<- 
eluded from the definition^ by this word 
Ju9, yet what absurdity would follow, if 
such tilings should be granted to be parcel 
of the law of nature, why not as well the 
repulsion of force, which apparently pro- 
ceedeth from the law of nature ? For in 
truth there is no difference in the effect be- 
twixt external force, and the force which 
a living creature haying sense should do to 
itself, if it should not perform these afore- 
said actions of nature, as to eat, to sleep, 
to move, and to rest, whereby nature is 
preserved and kept in time. This is plain 
in men, who by the civil law are said to 
kill, in denying nourishment to themselves, 
or others, whereby life and nature may be 
maintained. And Josephus writeth well, 
that it is against the nature of living crea- 
tures for any of them to kill itself f But 
D. Hotoman doth further cavil, following 
his fore-fath^ Valla, that law cannot be 
•applied \x^ beasts, no more than injury may 

* Gou. li. 1. lecL jar. e. IS. 
t /oieph. de4id« Jad. HrS. 
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be done unto them. To this may be re- 
plled^ that injury in some sense may be 
done unto them^ if injury be taken for 
ihsi quad jure non fit y which is not done 
according ijo that law^ that is prescribed 
unto them by nature. But if it be done 
according to the rule of nature^ though it 
differ from the nature of all other things^ 
yet it is not injurious or unnatural^ for ex- 
ample: All birds except the cuckoo^ do 
foster and bring up their youngs these do 
it by the law of nature^ this doth it not by 
the law of nature^ and yet doth no injury 
to her youngs because she doth it by the 
instinct and privilege of nature. This law 
is of all most ancient^ being connatural un- 
to usj and following immediately and in* 
dissolubly the very principles of nature 
created^ being an even levels and most just 
law in itself^ though wrested and corrupted 
by the corruption of things : but in what 
kind soever it is uniformly executed> it is 
without all blemish of injustice^ as in man- 
kind it is uniformly apparent^ that every 
man is inclined by nature to provide for pos- 
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terity. But when some provide too much, 
some too little, some with pinching for 
themselves, some in seeking to make their 
children far greater than themselves, this 
is not uniform, this therefore is unjust : 
neither do I dissent from the opinion of 
them that think the laws of Moses do imi- 
tate and resemble the simplicity, integrity, 
and uniformity of the law of nature. 

The law of nations is that which natural 
reas(»i hath propounded and appointed in 
common to all men : I do not say that na- 
ture hath appointed, but nature with red.- 
son^ or natural reason. Aiid it is also se-. 
vered from the law of nature, because it 
is appropriated only to men, yet communi- 
cated to all nations, for there is no nation 
which useth it not. The distinguishing of 
demesnes, the diversity of realms and 
kingdoms is parcel of the law of nations. 
Likewise wars^ contracts, and such like, 
are branches of that law, the definition of 
it may be shortly this, a law in which all 
nations do consent. But this pleaseth nbt 
Bodinus, for saith he, all nations have 
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consented to idolatry, yet who will ac- 
count that a law ? * But this definition is 
meant of human things, not of divine, for 
who will so understand it ? For all the na- 
tions of the world may not prescribe a 
law to God, nor capitulate any thing 
touching these things which concern him, 
he is a law-maker for himself, and there- 
fore hath said, Qiuod pracipio tibi hoc tau" 
turn facito, non addasy nee minuas f But 
in human things that which all nations do 
allow for a law, that is for governmeat and 
public respect, ( for which intent the word 
law is used in the definition ) that is to be 
received and acknowledged for the law of 
nations. 

The law civil I do not take so largely as 
some do interpret it, to be a law which 
every city or people hath appropriated io 
itself: for though the original denomina- 
tion of it came from this word city, yet by 
that was meant only one city, where that 
law was practised and observed, and that 
was the ancient city of Rome, for which 

* Bodin. lib. de Repub. f Deut. 12. t. 89. 
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cause the cfvil law is at this day called bjr 
fiome Jus Romanum. * And though maiiy 
cities and common-weals be now governed 
by that law^ yet therefore it cannot be 
said to be Jus Civile^ since it had the name 
before. 

The common law is that which by com- 
mon use or common reason is ihade^ not by 
common assembly, as statutes or acts of 
parliament are established : And it differ- 
tOi likewise from statute^laws in this^ that 
in such laws there are many times provisoes 
ftnd exceptions of certain persons. But 
the common law bindeth all alike^ and is 
not applied and used as a plaister to one 
part^ but a^ a strong purgation to all the 
parts of the body politic; and it may chal- 
lenge a third differences for that the com- 
mon law ariseih from the people and mul- 
titude^ but the statute originally from the 
kings because before every parliament^ 
writs of summons issue from the kiiig for 
preparation to that solemn meeting of the 
States. Again, the king may dispense with 

* Alber. Geat. lib* ledi. ^epiilolar. 2. c. 14. 
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peoal statutes^ * by clause of non obstante, 
but he may not alte^ the course of the 
common law, f though the word of com- 
mon la^ extend by the generality of it^ to 
any law that is commonly used in any 
place^ yet use hath restrained it to the laW 
of this realm of England^ to the dominions 
of which it is confined^ and beyond this 
nest stretcheth not her feathers. 

The customary law is nothing else but a 
custom long time continued^ which may be 
thus more fully defined ; custom is a law 
not written, by the manners and usage of 
certain people or the greater part of them 
upon good reason and judgment^ begun 
and continued^ and having the force of a 
Jaw. I said (a law not written)^ because 
the bare memory of man is the register of 
.customs, I said (by the manners and 
.usage^ &c. ), because no custom doth grow 
without the consent of certain people^ or 
the major part of them. I said (begun 
tipon good reason and judgment)^ because 
such things as are introduced by error^ are 

* 84. Hr«. 8S. Dj. t 11. H.4. U. 

«3 
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not to be t)bserved. I said (continued), 
because without diuturnity of time^ cus« 
torn can have no force or strength. I said 
(having the force of law), because it 
must be of equal power in the place where 
it is used with the law. A custom against 
the law of nature is of no force, because 
natv/ralia sunt immutaMliu: A custom 
against the law of nations is of no validity^ 
because that is grounded upon the law of 
nature. A custom against the law posi- 
tive is either against public utility or pri- 
vate profit, if it be derogatory to public 
utility, it is void : if it be only against pri- 
vate profit it is good and effectual, and 'a 
custom only disallowed and defeated by 
law, cannot be recontinued or revived by 
any means* It hath been questioned how 
many acts et deeds of men be required to 
bring in a custom ; and the opinion of thb 
most learned hath been, that so many acts 
and so notorious, that the thing which is 
done may be intimated into the notice of 
the people, so that it may veem to be al- 
lowed by the secret consent or liking of 
the people. But one notorious act cannot 
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induce a custom, for that is against the 
name of a custom: fi>r consu^udo is no- 
fhing else but commvnis asmetudo. It 
hath been also ^oubte4» whether as act 
contrary to a custrai do interrupt the cus- 
tom : to which it may be thus answered, 
either the custom was not yet perfect, and 
then it doth interrupt the custom, for the 
eoosent of the people did not yet evidently 
appear, or else it was complete and pep- 
feet, and then it cannot be defeated by one 
act, but by so much time and in such man- 
ner as it was induced. 

Jus merum is that law which hath no mix*- 
turenor regard of circurastances,but ground- 
eth a rigorous conclusion upon things done, 
without further examination how or why 
they were done, as if a man^ell a lease of land 
for years, and certain cloth for ten ^unds, 
the contract is entire, and if the title of the 
vaidor be not good as to the lease, yet he 
shall haye the entire suni, though the 
▼endee be dispossesKd of the lease, at the 
time of the action brought for the money, 
* because in-strict leaaon the contract was 

^ 24. B. S.Br. Contract 8S. f. B*T.4. 
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entire ; so if a man sell his own horse^ and 
the horse of «/. S. to A. for .ten pounds^ 
and J. S. taketh away his horse^ yet an 
action of deht will lie for the whole sum^ 
because the contract was in itself entire. 

« 

* But if a man retain one in service for a 
year^ for ten pounds^ to be paid at two 
feasts of the year^ and the master dieth 
after the first feasts and before the latter^ 
the servant shall have his wages but for the 
first feasts because the contract v^as ^at the 
first time apportioned f. 

The law which is termed aquum et bo- 
niim, is that which doth mildly interpret^ 
amende and molify the hard and rigorous 
speech^s^ and censures of the other laws : 
and is sometimes sharp and severe^ where 
other laws are remiss and connivent: as 
may appear from that saying of Salust^ 
sentencing the proceeding of the Romans 
in a matter of estate fit reus magis aquo 
honoque quam jure gentium Bomilcar 
^omes ^us qui Romam fide publica vene- 

• 30. H. 8. Br. Apportion: 7. 
t 37« S. 3. Br« Apportion. 6. 
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rat, and this is not so much comprehended 
in writings as in the true understanding of 
that which isr written^ It is necessary by 
the judgment of another law^ which 
saith etsi nihil facile mutandum est ex 
solennibus, tamen uU aquitas evidens pos- 
cit subveniendum est, * And again^ Justus 
Judex iequttatem soluttus sequitur. f This 
ought to haye place sometimes in the pre^ 
eepts^ rulesj and cases^ of the civil: and 
4X>nmion laws : yet it hath more' affinity 
with the law of nature^ and the kw of na^ 
tioBs^ which are ignorant of iHe knoin 
and mtricate points of these aforesaid 
law*. 

"Now that we have discoursed of these 
several laws^ it remaineth that we should 
shew what things are the principal objects 
of the law^ which may be reduced^ to 
two heads^ for eith^ they ate real or pefw 
KMdal. That which is real^ is either landt, 
or that which issueth out of ladd : land is 
either firm and filed earth, or that whick 

* L» ISS. de "Reg. jur. 

t &• 14* ds Rflf . jiir. S ^ rc%* 
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is immediately and coherently annexed to 
the earth, as houses. By the differences of 
this division a piscary or. fishing is ex* 
cliided, whether it be libera piscariUy that 
is a liberty of fishing in . another man's 
ponds, or waters, which he hath in com- 
mon with others. For twenty persons may 
have a fishing after that sort in one river, 
and it is therefore called Zt&era. because 
none may disturb them to whom the fish- 
ing belongeth : * Or separalis piscaria^ 
which in our books hath jseveral aignifica- 
iions, for either it may signify a several 
fishing, which one man alone hath in ano- 
ther man's soil. fOr else where a man 
hath a several fishing to himself in his 
own '^ground, and so it is a thing com-^ 
pounded of water and of earth, and there- 
fore it is said, that where a grant is made 
of a stagne or piscary, the land passeth. 
I And in a formedon brought of a gorse, 
which in Latin is called gurgesj a gulph 
*or deq>. Yarmouth, wherein fishes are 

♦ IT. E. 4. T* • + 18. H. 6. «9, 

4: 4. E. 3. 9. Feoffment 79. 
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commonly taken^ the demandant shall re- 
cover the land and soil itself. *And it 
hath heen adjudged that a fishing so taken 
lieth in tenure, f And a ^writ of aid was 
brought of a fishing as a thing lying in 
demesne. J And also of a stagne or pool : 
§ But it cannot be termed land, because 
the water is not coherently fixed to the soil, 
but otherwise it is of an acre of land which 
is covered with water : for though that 
be overflowed with water, yet it is not na- 
turally overflowed, as a pond or fish-pool 
is. I And therefore it is said, 12. H. 7. 
that a man may have a Precipe de una 
acra terne cum aqua cooperta^ or de una 
acra terr^e generally at his election, f But 
a tenement cannot be said to be freehold 
except it touch the earth, and therefore a 
chamber built upon a hall or parlour, can- 
not be said to be freehold, because it can- 

* 14. E. 3. Formedon S4. - 
f 40. fi. S. 44. . 
i so. E. 3. Bre 685. 
^ Temps £. 1. BreSCl, 
B 18. £. 4. 4. 
H 12. H. 7.4. 
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not be perpetual^ for die foundation may 
perishj and for that cause it cannot be de- 
manded by plaint or writ. * Yet 9. E. 4. 
un exchange was made of land for a cham-' 
ber^ t but that proYeth it not, to be free- 
'hold> for an exchange may be of things of 
^yers natures^ as of land for rent. | And so 
of a reai for a common. § A castle^ .whe- 
ther it be a thii^ either of itself^ or parcel 
of a seigniory or manor> may well be 
called land or freehold. | For though land 
may not be parcel of land no more than 
one leet or himdred may be parcel of ano- 
ther. VYet land may be parcel of a 
:manor. ** And a park may be parcel of a 
manor ff. And land may be parcel of an 
honor^ XX ^^ ^^ ^ castie§§. 

• 3. H. 6. 1. Plaint 11. 
f 9. B. 4. 40. 
j: 3. £. 4. 10. 
^ 0. E. 4. 81. 
I 1. H. 6. 36. 

K 3. Ma. 1. Com. 168. mOs^ Caie, T. B. 6. Com. 80. 
Partridg. G. S8. H. 8. B. F«o£ £3. 

** 4. £. 4. IS. 42. B, 2. 22. 44. £. 3. 40. FsoJDf. 63. 
lib. Funda. leg, fo. 70. 

f f 3. E. 3. Bro. Juris. 39« 

it 86. Am. pi. 60. 

si 4. £.4. IT. 
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It is now shewed what may properly he 
called landj and it is not impertinent to 
declare how many sorts of land> which we 
have before called fim gronai, may be 
demanded by law^ of which the law hath 
a several contemplation. Land^ therefore^ 
as it is subject to the consideration of law 
is sixfoldj arva, fiorida, consitUy com-- 
pascuUj miner alls, infrugifera. Arva if. 
the arable gromid which is tilled with the 
plough. Florida, the garden ground^ 
which procreateth flowers, herbs, and all 
such things as the bee doth feed upon. 
Consita, is the woody ground which is 
thoroughly replenished with trees, plants^ 
shrubs, and such like. Compascua is that 
which bringeth forth grass and fodder. Mi^ 
neralis is that, wherein mines are contained, 
whether they be regal mines, as mines of 
gold or silver ; or baser mines, as bras^, 
lead, copper, tin, coals, or the like. If^firu^ 
gifera is that which is barren, and cannot 
be helped by manuranee, as the soil whwe 
rushes, weeds, fern, and such things dogrow^ 
and it is good to know the diversity of these 
several sorts of ground, thi^ when such 



183 STUDY OF THE LAW.- 

things are to be demanded by writ, they 
may be demanded by their proper names 
and kinds ; and therefore if a feoffment be 
made of two lOoAi of land, and after a 
house is built thereupon, and part of it is 
become meadow, parcel pasture ground, 
and parcel wood, the demand must be by 
the name of a house, meadow, pasture, 
and wood*, and there is a writ in the Re- 
gister, de minera plumbi et ciijuscunque 
generis metalli cum pertinentiis-\, and 
ruscaria the soil where rushes do grow 
must be demanded by number of acres. 
J And where a stagne hath been, or land 
covered with water, if the water be turned 
out of the course or dried, the land may 
be demanded by the name of meadow^. 

That which issueth out of liuid, or the 
profits of land are of three sorts, natural, 
industrial, and artificial. The natural pro- 
fits of land are such as do rise by the force 
aud benefit of nature principally, and not 
Y the diligence and labour of man, as ap- 
\eis, herbs, trees, and such like. Indus- 

• 3. n. 6.8. * i«.Ais. pl.g. 

' i Beglst. 165. % 33. E. 3. Eatre tO. 
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{rial profits are such as do principally re« 
quire the diligence and culture of man^ 
which^ unless it be continually applied^ na- 
tura nihil operatuVj as corn, hops^ woad^ 
saffron^ and such like. Artificial profits are 
these^ which are reserved^ granted, or is- 
suing out of land by the act of man, and 
the approbation of law, as a common of 
pasture, a warren, a rent, and things of 
like sort. Common of pasture is of four 
sorts ; appendant, which is belong-ing only 
to arable ground, or to Jand that consisteth 
as well of arable ground^ as of other 
things^ as a manor or messuage, but the 
appendancy doth principally grow by rea^ 
son of the arable, and therefore it belong- 
eth to such beasts only as do manure or 
marie the grounds, as horses, oxen, kine, 
and sheep*. And if a man have common 
to certain arable lands in one village, he 
cannot use the common vfdth beasts that 
manure his arable in another village, f And 
this ought to be intended of ancient arable 
ground, not of land newly imprpved. 

« 37. H. S. 34. + 10. E. 3. 56. 

r3 
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* For contiBttance of time immemorial 
maketh the appendaacy^ wherefore if the 
arable land to which common is appendant^ 
do by purchase come into the possession of 
the owner of the soil^ in which the com-* 
mon is to be taken^ the common is extin* 
gttished in his person : But if afiter the te- 
nements be severed by aliaiation as they 
were before^ the common is reviyed* by 
some authority, f because the same ancient 
arable land to which before it belonged 
still continueth : But by some it is other- 
wise> because being once extinguished it 
cannot be de novo^ and in an infant 
made appendant |. 

. Common appurtenant is where a man 
prescribeth to have common of pasture 
belonging to his land with all manner of 
beasts^ it differeth from a common append* 
ant in this^ that a common appendant ia 
only to be taken by such beasts as manure 
or marie the ground^ and by such number 
of beasts as will serve to msuiure or marie 

* 10. £. 2. Common 22. Ass. pi. 2. 
t 4.-E. 3. 45. 17. £. 2. Common 28. 
+ 14. H. 4. 2. 
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the ground^ to which the common may be 
claimed^ and belongeth only to them as 
long as they are demurrant upon the land : 
But a common appurtenant may be takm 
by all manner of beasts^. Likewise a 
common appendant must be only claimed 
by reason of land which may be marled or 
manured : but a common appurtenant may 
be claimed by reason of a messuage or 
house f . Furthermore a common append- 
ant groweth only by continuance of time> 
and the essence of it is prescription joined 
with appendancy |. But a common appur- 
tenant may be granted at this day^ and 
spr ingeth up in an instant § . And a com-* 
man appendant cannot be severed from the 
Iknd to which it belongeth || : But a com-* 
mon appurtenant may be severed 9 : And 
they differ in this^ that a common append- 
ant must be used and taken^ according to 
the rate and quantity of ground^ in regard 

• 

• S7. H. 6. 34. 9. E.4. 3. ♦ 

+ 22. H. 6. 43. 4. E. 4. SO. 

$ 26, H. 8. 4. 6. H. 7. 7. 4. H.-.6, 13. 

^ 26. H. 8. 4. 15. Afsif. pi. 6. Comnoii 13. 

I S. H. 7. 7. 

I 26. H. 8. 4. 

R S 
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of which it is granted of claimed *. But 
a common appurtenant may be claimed for 
beasts satis nombre : for bj the opinion of 
Mombraj none shall have a writ of ad«- 
meijtsureme&t of pasture, but he that hath 
a cbmmcm appendant f : So that it may be 
probably collected, that a common appur- 
tenant because it cannot be admeasured, 
may be well enough sans nombre : And it 
may be likewise to a certain number of 
beasts, for if a man at this day will grant 
one a messuage with a common appurte* 
naiit for ten beasts, I doubt not, but 
this ig a good common appurtenant to the 
messuage. 

Common by Yicmage is where two iown-* 
ships or more do intercomflM>n, and have 
intercomra<med from time out of mind, 
which is not to be used^ by putting the 
beasts of the inhabitants of one town, inta 
the lands of the inhabitaxitg of aaother 
town, for so they may be distrained da- 
mage feasant : But they must put them in 
their own fields, and if they stray isto the 

* 15. Am. pi. 5. f IS. E. S. 3e» 



STUDY OF THE XAW, 18^ 

£elds of the other Tillage, thej must suf^ 
fer them to be there^ and they must put ia 
their beasts^ haying regard to the freehold 
of the inhabitants of that villi^ where 
the common is to be used *. This kind of 
common M. Littleton maketh appendant f^ 
but bj other authority it is a several and 
distmct kind of common. 

Common in gross is whcare a man claim^ 
eth to haye common for all manner of 
beasts^ whether the number be certain or 
uncertain by special grant in. writings or by 
prescription in him that claimeth or his 
ancestors, or they whose estate he hath, 
not by reason of any particular land : and 
this common may he use by the beasts of a 
stranger, wUch the proprietary of the 
conunon may gist, as we term it|. 

A warrcR is a profit likewise which may 

• is. H. 7. Is. 16. El. S16. Dy. 16. E. S. Com. t. 
SS. H. 5. 51. 6« B. 6. .10. Dyer. 
t 7. B. 4. 26. 

X 11. H. 6. pepBabmg* Mart. & Pstton. 45. E«S. 95. 
Aisiie 61. 36. Am. pi. 3. 15. An. pL 5. FerkiBi tit. 
Grantf. 
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be taken out of other men's ground by pre- 
scription*^ and if the owner of the soil or 
any one by his commandment^ or as his ser- 
vant^ do come upon the soil^ and do chase 
the conies^ he cannot justify the chasing f, 
though he may justify his entry into the 
ground;};. And a rent is also a profit is- 
suing out of the soil of a stranger^ and sa- 
Toureth of the nature of the land^ out of 
which it issueth^ and therefore if rent issue 
out of land in ancient demesne^ it is an- 
cient demesne^ and so it is of rent granted 
out of land in gavelkind^ it shall be divided 
as the land itself § : And so it is of rent 
granted out of land devisable by custom^ 
though the rent be granted but of late 
time II . And so if rent be receivable out 
of customary land^ as borough English, 
or where dower is to be had of the half 
part^ and such like^ the rent shall be of 
the custom and nature of the land^ and 
therefore in the demand of such rent by 

• so. H. 6. 28. Dyer. ^ 4. E. 3. 58. 14. H. 8. 4. 

t S 4. H. 6. 43. t S^« Am* P^* "^^^ 

i 3. H. 6. IS. 
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precipe, or in a replevin, the tenure by 
ancient demesne of the land is a good 
plea *. And so if land in tail be divided 
amongst parceners, the rent reserved to 
one of the co-parceners shall be in tail, 
and of the same condition as the land 
wasf. 

Personal things are things either in pos- 
session, or in action : Things in possession 
are either goods or chattels : the name of 
goods is natural and civil, by the natural 
signification all such things are cdmpre^ 
hended under the name of goodsj which 
may profit ;[;. But as the name of goods 
18 taken civilly, it stretcheth to the whol^ 
heap and body of a man's wealth, together 
with the charge and deductions : the rea-< 
son of this difference is because nature 
considereth things as they are : but a com- 
mon-weal or city after such sort as is most 
expedient §. And though the charge which 
foUoweth goods do detract somewhat from 

♦ 14. H. 8. ». 

+ 8H. T. 3. 15. H. 7. 14. 

^ 1. 49. De verb. Bignific. 

^ Alber. Gentil.lib. S. Epist. c. 7. 
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the value and estimation of the same^ yet 
because it is to be discharged and satisfied 
out of the goods, it is therefore jointly 
reckoned and con^dered with the goods 
themselves. 

Chattels^ which in the common law are 
termed Catalla, are divcrsly taken, for the 
profits of land if they be given generally 
unto the king by act of law, they may be 
called chattels, and therefore the profits; 
and issues of the lands and tenements of 
them which fly for felony are forfeited 
unto the king, until such time as they be 
acquitted, and that by the statute of 
Prerog. cap. 10. which- sayeth that the 
king shall have omnia Catalla talium fu- 
gitivorumy and under the word Catalla is 
comprehended the corn which was grow- 
ing upon the land, at the time when the 
forfeiture of the goods did begin to take 
place*. And if a man be outlawed iif an 
acti(m of debt^ and the. outlawry be re^ 
turned, so that the writ issueth to the 
escheator to seise the goods, chattels, and 

* 3. E. 3. Corone 3. 4.. . 
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land of the party outlawed^ the issues of 
the land shall be taken to the king's use 
until he have sued his charter of pardon*: 
for an outlawed person shall not forfeit 
any land^ but the profits only^ as rent and 
corn^ if he be outlawed in a personal 
action : Otherwise it is if he be outlawed 
of felony, for then the king shall have the 
escheat of the land^ or the annum, diem, 
et vastum f . But if the profits of land be 
generally granted by the act of the party^ 
then they are the substance of *the land 
and do not pass without livery : And if a 
man grant the profits of land^ the land it-i 
self passeth J . And therefore it hath been 
held by Fortescue and Danby, justiccB; 
that tenant in fee-simple may grant vestu-^ 
ram terne, and the grantee shall have it 
after his death : But the tenant in tail, for 
life, tenant in dower, and tenant by the 
curtesy cannot make any such grant, but if 
Aey die the grant is determined §. And if 

* 8. R. S. Supenedeas 19. 
t 9, H. 6. 20. 

* 14. H. 8. 5. 45. E.^. 90. 4. £1. 810. Dyer. 
S 37. H. 6. SO. 
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a feoffoient be. made of laad upon condi-^ 
tion that neither the feoffee nor his heirs 
shall take the profits^ the condition is Toid« 
and the feoffment simple and absolute*^ 
and in such, cases the profits- .of laqd may 
not be tenned CataUa, no more than the 
lands themselves: But under the word 
chattels^ a lease for term of years is com- 
prised t- And likewise a right of action 
for goods: as if goods be taken wrong* 
fully from a fehm X • Or when one is in- 
debted to a felon by bond § : Or when he 
is accountable to a felon by reason of any 
receipt^ or otherwise |] . 

Things in action are such in which a 
imm hath neither property nor possession : 
as if a man do owe to another twenty 
pounds upon a writing obligatory^ though 
he have a property and possession in tbe ^ 
writing or charter^ yet the sum contained 
Ss a thing m action^ in -which he hath neiT 
ther property nor possession : and so it is 

♦ «1. H. T. «4. ^ 19. H. 6. 4T. 

i 39. H. 0. 36. I 28. E. 3. 98. & 50. 

J 5. H.7.9. I IB. 7. 15, 
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of an advowson when the church is void of 
an incumbent : for the patron cannot grant 
it to any other^ because then he should 
gvBXit hut frucium advocationis^ which is 
a thing rather imagined by law than sub- 
sistent by nature: and therefore the pa- 
tron cannot truly be said to have pro- 
perty or possession in it. But though 
such things be to some intent merely in 
action^ yet in some cases they are taken as 
things vested : and therefore if a man be 
seised of an advowson^ and the church be- 
come void and he dieth^ his executors shall 
present and not the heir *, for the advow- 
aon in regard of the executors was a chatel 
Tested in the testator. The king may 
grant things in action f^ and so may a 
common person in some cases : As if a 
man bring an action of debt against J. N. 
end thd plaintiff is indebted to me^ and 
promiseih me that if I will aid him against 
J. N. that I shall be paid out of the sum 
in demand: there it is lawful for me to 
aid and maintain the plaintiff against 

♦ F. N. br. 34. t « H. T. 8. 
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J. JV*. because by the promise I have in- 
terest in the sum demanded^. And where a 
man is indebted to me in twenty pounds^ and 
another oweth him twenty pounds by obli- 
gation^ he may assign this obligation and 
debt to me in satisfaction : And I may 
maintain suit for it in the name of the 
0ther. 



• 15. H. 7, 8. 
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A TABLE 

OF CERTAIN WORDS> IN THE INTERPRETA- 
TION WHEREOF THE COMMON LAW OF 
THIS REALM AND THE CIVIL LAW DO 
SEEM TO AGREE. 



A. 



ACCUSATIO, a bill of presentment, is a 
regular form of complaint, whereby 
offences are opened and punished. 

Acquisitum, purchased; that is said to be 
whereof the property is translated from 
one to another. 

Affines, tfre the kinsmen of the husband 
and the wife by marriage, so called, be- 
cause two kindreds which are divers 
one from the other, are coupled by 
marriage, and one of them cometh to 
the borders or marches of the other 
kindted. 

82 
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Jtd nos pertinere, is said that iirhich doth 
belong unto usj either by way of pro- 
perty^ or by way of possession, or by 
charge, or by administratioo. 

JEdeSj ( plural ) ; a house cousistii^ of di- 
i^ers rooms^ (for domus soay consist 
only of foundation, wall, cover) as 
the integral parts, or as some briefly 
say, which consisteth of soil and su- 
perficies. 

JEstas, summer ; a part of the year^ which 
beginneth at the equinoctial of the spring, 
and endeth at the equinoctial of autumn^ 
and so summer and winter are divided 
by six months. 

^nnooa, victual; isnot referred <mly to com, 
but to the meat of the shambles^ as well 
to fish as flesh. 

Aperta vis, open force, which is maiiifest 
and evident, and doth not receive any 
excuse of simplicity. 

Arbor vento dtjecta, hath not now the 
name of a tree, but the name of wood. 
Arbor dum crescit, lignum cum crescere 
nescit. 

Area, a floor, is a vacant place, therefore 



1 
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called Area ^asi €xaruerit, and were' 
not able to bring forth any things it bath 
been tak^i to be »uch an etapty p]ac6 as 
doth lie discovered^ locus ah ^edificia 
purU9, and hath na superficies : it is 
called a plot of ground^ Court or yard. 

•4rgentum, silver ; it is of three sorts, iti" 
fectum, factuTHy signatum, Infectum 
is that which is unpolished and not 
adorned with any particular form, being 
in the ore, or bullion, ne^ly severed 
and singled from the ore. Factum^ is. 
that which is beautified with some par- 
ticular form, of which kind is a silver 
cup> a silver goblet, a silver bowl, or & 
silver mazard. Si^r;7iatumj, is that which 
beareth some special image or impres- 
sion, and such is the silver that is^ 
coined and accounted current. Argen-- 
turn factum must be described by the 
kind or shape, Infectum by the weight,. 
Signatum by the number. 

Arrestarty is by the authol-ity or wartant 
af the law, to hinder that either a man 
or his goods be at his ownr liberty, untik 
the law be satisfied. 

s9 
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Artifices, artificers, are they which sell 
things laboured by them, and by their 
labour reduced into a ]partieui«r form, 
as shoemakers, smiths, glovers, tailors, 
and weavers; but ar^(/!c7t/m, if it be 
largely taken, extendeth to the know- 
ledge of every art : artifex and opifex 
difier; for in the one there is labour 
and judgment, in the other labour 
only. 

AssultuSy an assault^ is a violence done ta 
a mau*s person, by the person of ano* 
ther man. 



B. 



Bona fides, a sincere conscience, excusing: 
one of ill*meaning. 



C. 



Career, is taken two ways, for it is cither 
locus custodind, or locus pcena. 

Cavillatio, when a man tumeth hit speech 
ah evidenter veris, ad evidenter falsa. 

Cella, because there we do celare, w« do 
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bide that \diich we would keep secret or 
close. 

Civitas, a city; it is taken materially, 
and formally, beii^ understood mate- 
rially^ it dotb signify a multitude of 
bouses made of stcNEie aodtHnber, being 
formally taken it is. civUi^ societas quasi 
societas simul vivefis, and not : vivens 
simply, but vivem bene ; for, as Cicero 
saitli, civitas sine legibus^ is corpus sine 
anima, and therefore Aristotle saith, non 
concedimus ut homo imperit sed ratio. 

ClienSy is he that is in suit, so called quasi 
colens, and he who dealetb for him in 
the cause, is called patronus, quasi 
pater. 

CodicilluSy the ^teclaratioa of a man*s last 
will^ which without the just solemnity 
of a testament^ a man ob impedimenii 
necessitatem is inforced to write^ but 
now the use of codicils or testaments 
are without any necessity confouiided, 
which is contrary to law, for a codicil 
ought to serve necessity^ and not a rash 
onset. 

CognatiOj kindred ; it 13 divided into three 
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p«irt8: — 1. into parents; 2. into chil- 
dren; -3. into cousins. Parents are 
tbey of whom we are begotten^ as fa- 
ther^ mother; grand&thet^ grandmotiierA 
and the^ which are hi degree above 
them. Childrai are they which are 
begotten of our bodies^ as son^ daugh- 
ter^ grandchild^ and such as be under- 
neath them> Et nati ntrtorum et qvt 
nascentur ab illis. Cousins are they 
which have neither begotten us, nor 
been begott^i of us, but have a com- 
mon root and original with us, as bro- 
ther, sister, uncle, aunt, and such as do 
descend from them. 

Colludere, is in fraudem tertd cantenire. 

Cemmenda, the custody of a churdi com- 
mitted imd commesided to some. 

Cammodare, is to grant the use of some- 
thing for a certain time. There is dif- 
ference betwixt commodare and mutua 
darcj because commodare is to lend, to 
have the same again ; as books, s^parel, 
and such like, but mutuo dare is to 
trust, hoping to have the like again^ as 
money^ com, salt^ spices^ and such 
like. 
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Compromissum, is the power that is given 
to the tfbitrator^ so called because both 
the paxties do promise to obey the opi- 
nion of the judge, and therefore he is 
called comfTomissarius Judex to whom 
the matter is referred. 

Communitas, a comminalty^ is societaa ho- 
minum commuhi lege viventium. 

Conditio^ when a thing dependeth super 
casum ifwertum which may tend either 
ad esse or ad non esse. 

Confession is double ; either judicial, or 
eji:tra-judicial ; judicial is that which is 
done before the judge> extra-judicial 
which is done in presence of good and 
honest men. 

Consentire, is to meet in one opinion. 

ConstitutioneSijudgmexiU, rules, andaward^ 
concerning several matters whereupon 
this verse hath been made : 

Quatuor ex verbis virttUem colUge legis, 
Pertniititt punit^ imperat^ alque vetaU 

Coiiiroversumjus, is that which is on both 
sides doubtful ; certumjus is that which 
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is certainly determined and is called po- 
sitive law. 
Copulativa, the conjunctioa copulative is 
taken after two sorts^ either in a divided 
sense^ or in a compounded sense ; in a 
divided sense^ as when I say^ Sir Robert 
Brooke^ and Sir James Dyer were 
Lord Chief Justices of the Common 
Pleas, for they were not chief justices 
together^ but at divers times : in a com- 
pounded sense^ as when I say two and 
three do make five. 



D. 



Debitor, is he of whom we may against 
his \^ill exact money. 

Decim4e, are of ihree sorts^ pradiales, 
personales, and mijcta: pradicdes are 
they which arise of farms or lands^ as 
corn, hay, and the fruits of trees : per- 
sonales, which are due by personal labour, 
as by some trade, traffic, or mystery, 
mixtcB of which it may be doubted whf- 
^ther they be predial or personal, as 
woolji lamb, milk, &c. 
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DefensiOj is the avoiding of a surmised 
and pretended offence. 

Delegatus^ a delegate^ to whom a cause 
is committed to be deterniined and or- 
dered. 

De piano y vel sitie Jigurajudicit, vel sum-- 
marie, 

Deprehenderty is to take a man in ipso 
factOy so that he can never fly, nor deny 
the fact. 

DescejiderCy to descend or to spring of 
ones body; hereupon they vehich are 
born of us are called by the name of 
descendants, which with them that 
ascend make the right line, and the 
ascendants and descendants cannot marry 
together, wherefore if Adam were now 
living he could not marry a wife. 

Dioecesis, the government of a certain 
province by the bishop, for as a terri- 
tory is so called, quatinus Judex jus 
terrendi Jiabety so a diocese as far as a 
bishop hath Jiis adniinisirafidi sacra. 

Dispefisatio, a release of common right, 
either ex causa utilitatiSy necessitatis, or 
iiigentis pnerogativa meritorum. 
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ivtrsa, such things whose subject is 
not alike^ or whose definition is not 
alike. 

Dominium, is a right to dispose perfectly 
de re corporali. 

Domus instructa, a house furnished ; if a 
man devise such a house th« houshold 
stuff passeth^ but not the wine that is 
within the house^ because by common 
intendment a house is not furnished by 
wine. 

Dubia causa, is that which is but semi" 
fltne probata. 

E. 

Error, an opinion^ whereby that is ap- 
proved and allowed to be true which is^ 
false^ and that to be false which is true> 
and error may be t^o ways^ either in 
jure constituto, or else in jure quod 
quis in sua habet negotio, the one is an 
error in law, the other in facto. 

Mvanescit actio, the action doth fail, or 
abate, evanesdt actio, by the power of 
the law, or of the judges, remittitur 
actio, by the will of the plaintiff. 
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Executor^ an executor, -which is after 
three sorts, executor testameiitariuSj ex-- 
ecutor legaliSy that is to say the ordi- 
nary, executor dalionibtis, the admi- 
nistrator. 

Election, is the certainty of our will, it 
may be of persons, or of things, places, 
or times : Of things, as if a man should 
pay a sum of money, or else a horse of a 
hawk : Or of persons, as if he should 
pay it to J. S. or to J. N. Or of places^ 
as if he should pay it at London, 6t at 
Lincoln : Or of the time, as the first 
day of April, or the second day of 
May. 



F. 



FaUitas, falshood, is immiitatio verttatts 
cum dolo et damno alteriuSy the change 
of truth with falshood to the de- 
ceiving or damaging of another man. 

JPama, is a common report, proceeding 
from suspicion, and published by the 
voices of meuj and it differeth from ru*- 
mourj because that is a divers whisper* 

T 
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ing of meOj which is not so effectual as 
fame. Fama constans, is that which is 
dispersed abroad neither by men un- 
Jmowti^ nor of Ught credit^ nee ignotis 
nee improbis. 

Fid^ussor, is he which bindeth himself 
for another^ quasi jussu alterius ptmens 
fidem 8uam. 

Fortuitus casiiSy a mere chance which by 
man's counsel^ care^ and diligence can 
neither prcevideri or pnieeaverij be fore- 
seen or foreclosed. 



G. 



Generalis lex, a general law, which com- 
prehendeth all cases, except such as are 
milawful, and unjust. For there is no- 
thing more absurd than to draw a just 
law to an unjust interpretation. ^ 

Germani frdtres, are they which are of 
the same father and mother. Consan- 
guinei, which have the saine father, but 
not the same mother. Uterimj which 
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have the same mother^ but not the sam« 
father. 

Gestores negotionumy factors or procura- 
tors be of three sorts : voluntarii, which 
gratis and of their own accord do re- 
gard the business of their friend : .A^e- 
cessariiy which by obligation of their 
office do follow matters : Quasi neces^ 
sariij which have some colour to deal 
in matters. 

Gneca mercarijidey i. epecunia numerata^ 
with money paid in hand. 



I. 



Illegitimiy bastards, whereof there be three 
sorts : Incestuosiy which be begotten of 
kinsmen and kinswomen within the de- 
grees prohibited: Nefariiy which are 
begotten of descendant, the children 
of the same parent : Spuriiy or Adui-^ 
terini, which are born in adultery. 

hyuriUy whatsoever is done agaimt law 
' and right, whether by words or by^ 

t2 
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slander : or by deed^ as by violence of 
hand. 

Inops sine ope, without help, which hath 
no wealth or maintenance, whereby he 
may help himself. 

Jnstaurare, is to bring a thing into his 
former estate. 

Insula, a plot of ground compassed on all 
sides with the sea, quasi in salo posita. 
It is of two sorts : Peiyetuaj and J>ra- 
til a. Pcrpctua, which hath been from 
time out of mind part of a province : 
Nativa, which hath been lately dis- 
covered by the ebb and drought of 
waters. 

Interlocutoria sentential which doth not 
define or determine the controversy, 
for that is called sententia dejinitiva : an 
award. 

Judex limit aneuSy which hath a limited 
jurisdiction, as the lord in a court baron 
who only holdeth plea of a sum under 
forty shillings, and within the precinct 
of his manor. 

Jurameniumj an oath, it is the affirming or 
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denying of a thing with religious asser- 
tion^ or attestation^ and it is double : 
Extrajudicial or judicial. Extrajudir 
cial, dL%jur amentum conventionale, when 
upon a bargain one doth swear to ano- 
ther. Judicial is of two sorts, neces^ 
sariumy et suppletivum: JSTecessarium, 
which is ad litem (estimandamy when 
witnesses are produced by the parties. 
Supplementivum, when the judge doth 
enforce the party himself to swear for 
want of other proofs. 
ImeperaUle, that is said to be, which is 
so inherent in the subject, that it cannot 
be removed, but they do either stand 
together or fall together. A thing may 
be said to be individual or inseparable 
in many respects. 1. According to the 
form required in the act : And therefore 
if three be bound jointly, they must be 
sued jointly. 2. By reason of neces- 
sary depending> and therefore the prin-^ 
cipal being defeated, the accessary is 
also destroyed, because it cleaveth inser 
parably unto the principal : and there-? 
fore if the marriage be not lawful^. ib» 

t3 
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endowment cannot be lawful. 3. By the 
meaning of the parties: as when a sub- 
mission is made to two arbitrators^ it is 
not to be imagined that the parties had 
an intent of seyerance. 4. By the na- 
ture of the thing : as when a thing will 
not suffer a partition : as a seigniory in 
gross^ a common^ a condition^ and so a 
jurisdiction is an entire thing : and 
therefore if a man will bring an action 
in a base court of a debt of four pounds^ 
it is not good for thirty shillings^ or a 
less sum : for a judge or officer hath a 
precise power of the laW:» and if he pass 
his jurisdiction^ his sentence or act is 
void. 
Integrum, is that which is compounded 
of divers parts^ for parts compacted and 
joined together do make the whole, but 
an entire thing may be diversly : for it 
may be either totum numerale, consist- 
ing of many numbers linked together. 
2. Totum universale, as the general na- 
ture whereof the particulars are com- 
prehended : as homo of mimtd, atrh of 
hrutum. 3. Totum integrate, whiehw 
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made whole and entire by many parta^ 
and it is of two sorts^ heterogeneum and 
homogeneuni : Heterogeneum, the parts 
whereof are not of the nature of the 
whole things as a house which doth 
consist of soil, stone, wood, mortar, 
and cover. Homogeneum which is of 
the same nature with the whole, as wa- 
ter, fire, earth, whereof every part hath 
the name of the whole. 



L. 



Lacus, is that which hath pei*petuam 
aqudm. Stagnum, that which hath 
water at sometime, and is sometime dry. 
Fossa, a receptacle for water, made by 
man's hand. 
Lana, wool, which may be cloth, but 
' jei is not wrought in cloth. And if a 
man by his will do devise his wool to 
any, be it wrought or not wrought, 
dyed or not dyed> or be it spun, it is 
comprise^ under the name of wool, and 
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it is called by the name of wool until 
it be made clotb. 
Littusj that place to which the greatest 
flood of the sea doth come^ 



M. 



JflajestaSj a sovereign honour : Majesty is 
said to be the daughter of honour and 
reverence. 

Marinum et Maritimum do thus differ, 
Marinum is that qiiod Mare incolit, 
which lieth in the sea^ or which is brfed 
in the sea. Maritimum quod Mare ac- 
colitj which is adjoining or adjacent unto 
the sea. 

Mercatory a merchant^ is not as some 
think termed a merce, but of the word 
'mercdr, which signifieih to buy, and 
they are properly termed mercdtoreSj qui 
res emunt quas in eadem specie carina 
vendant. 

Moneta, a monendo, money; so termed 
because by the impression of the stamp 
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it doth give us notice, either of the 
prince whose it is, or the price which 
it beareth : It taketh legem valor is^ the 
rule of the value of the superior, and 
therefore it cannot be abased or re- 
fused, but by the commandment of the 
superior. 

Morttia rcSy that is said to be, by which a 
man is not richer. 

Motu propria y ex cert a scieniia, de pleni- 
tudine potestatis- are pr^egnantvs clan- 
stilee, clauses of importance, against 
which none may be heard. 

Mutuum, quasi exmeo tuiitn. 



N. 



Narratio, a declaration of a matter, either 
ore tenus, or in form of law : If it be 
ore tenusy it is called a motion, and 
therefore it is said, qui bene narrate 
bene impetrat: If it be in form of law, 
it is a declaration grounded upon a writ, 
containing the whole state of the mat* 
ter^ as the plaintiff supposeth it. 
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J^aturaliter possLiere he is said, who 
possesseth a thing corporally, and tak- 
eth the profits of the thing possessed^ 
and this of the common lawyers is 
called possessio in facto : But if a 
man's father die seised, and the son doth 
not enter, nor actually take the profits^ 
neither doth any other disturb him to 
take possession, this is called a possession 
in law, or civilis possessio. 

Mgotium meuniy that is said to be, cu^us 
lucrum et damnum ad me pertinet. 



O. 



Obveniio^ is a kind of revenue : it difTer- 
eth from Reditus, being strictly taken, 
in this, that obventiones are contingen- 
tium^ reditus ccrtorum. 

Oculis res sulyici dicitur, when it is plain 
and manifest, it is well said of Erasmus, 
ad cognitionem magis faciunt aures, ad 
jidem faciendam certiores sunt oculi. 

Officialise an official who in a certain part 
of the diocese is the bishop *s deputy. 
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Opera, labour ; it is double^ Officialise and 
Artijicialis: Officialise is that which is 
spent and bestowed upon the diligent at- 
tendance done by the servant to the mas- 
ter. ArtificiaJiSy is the labour of the 
trade, as printing, pavings sealing, 
graving, embroidering, and such like. 



P. 



Pactum, is the consent of two or more in 
a matter which pleaseth both parties. 
Pollicitatio, is when there is not the con- 
sent of two, but only one agreeth. 
Pactio nuptialis, is a matrimonial con- 
tract. Pactum retrovendendi, is when 
the vendee covenanteth, that if the ven- 
dor or his heirs or executors will within 
a certain time pay so much money, as 
the vendee doth pay, that then he shall 
have the land again^ and be in his for- 
mei^ estate. 

Palam factum, is that which is done 
openly. Publice factum, is that which 
is done coram popido. 
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Paries, a wall, thereof there be divers 
kinds: Latefitius, which is made of 
clay : Testaceus, which is made of 
brick : Cocmentarius, which is made of 
lime, stone, and water mingled toge- 
ther : Craticius, which is made of 
wood, boards, or boughs, plaited to- 
gether. 

PanecoSy a parishioner, an inhabitant in a 
certain place, who hath brought his 
houshold to a certain place, to reside 
there. 

Prcdtor Mqjor, the mayor of a city, as 
Rhodigivus saith : for oihers are called 
Pratores miiwres. 

Privilegium, is jus singulare, whereby a 
private man, or a particular corporation 
is exempted from the rigour of com- 
mon law, for that which is now called 
propi^iunij hath heen called of old wri- 
ters priviim. 

Proprium, that which doth so belong to 
one that it is. not common to another^ 
and though that wherein we have a 
joiirt property with others may be called 
nostrum : yet it cannot be called pro^ 



BTtrl^t OF THE LAW. 217 

pnksm, for proprium doth not admit 

aiiy communioin^ but proprium and 

. 9tmm be equiYalent3 and of the same 

JPtter^ bath three significations^ either it 
Agnifietb the estate of a man : as 
when we call servants pueros: Se- 
condly, the sex, as when we call a 
male child puerum: Or else the age, 
as when we call one that is young 
ptierum. 
Pars, is that whereby the whole is sup- 

. ported ; it is either pars divisa, or pars 
mdivisa, tiiis dividon will hold both in 
nature and law : In nature, that is a di- 
vided part, • which consisteth of divers 
parcels : as the wing of a bird, or the 

I cloven hoof of a beast, or the fin of a 
ifeh> are said to be parts divided : In 
law there i^ also a divided part, as the 
third part whereof a woman is en- 
dowed after the death of her hus- 
band, and after the assignment made, 
and the thkd part of the land of the 

. teDSDi in Capites which the king 
huth after his death-: likewise the 

V 



S18 STUDY OF THB LAW. 

parts of a manor divided ' by parce- 
ners : A part undivided is manifest io 
the understanding and to the eye: 
to the understanding, as the moiety 
or third part of joint-tenants^ par- 
ceners^ tenants in common^ before pw- 
. tition : to the eye^ as the uncloven 
hoof of a beasts or the parts of the 
earth cleaving ccHitinually together. 



R. 

Ripa, a bank^ it is proper to a floods 
^ as the shore is to the sea. Ripa^ 
is that v^hich doth flumen continere, 
stay the natural force of his course^ 
and that is said to be a bink> qme 
plenissimum fiumen continet, which 
stayeth the water> vrh^n it is at the 
highest. 

Sequestratio, is either a separation^ by 
way of compounding^ or by inter- 
diction of possession : It is voluntaria, 

*" or necessaria, ybhintariaj when it is 
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done by the consent of the parties: 
Mcessaria^ when it is done by one 
that hath a competent authority to se- 
quester. 
St/lva aedua, which being cut may grow 
again. 



T. 



Tugurium, quasi tegurium, it is taken 
of some for every country house^ but 
not rightly^ for the house which 
doth consist of walls and tiles^ or 
briek^ is no cottage ; but a cottage 
is that which/doth principally consist 
of reeds^ or thatch^ or sods^ earth 
and twigs laid together^ and com- 
pacted by clay or slime^ or which 
hath in it a very small deal of 
timber. 

TumiMus, is taken for every perilous 
conunotiouj if it be publicly and has* 
tily done. 

Turba, amultitude^ consisting at the least 
of the number of ten. 

u2 
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V. 



Vacillans testis^ which doth give an incon- 
stant and divers testimony. 

Vagabu7idus, which hath neither certainf 
house^ nor stedfast habitation; a man^ 
as one termeth him^ sine re, sine spe^ 
sine fide, sine sede.. 

Vel, a particle^ it doth not always define, 
but sometimes explain. 

fiS, force or violence: it is of divers 
sorts^ vis detractiva, when a m^ takjeth 
a thing from one against his wiU : Vis 
compulsiva, when I compel a man to 
assent to a certain act : Vis divina, com- 
monly called vis nugor, whereof tl^re 
is po resistance : Vis exptdsiva, which 
is done with weapon^ and it is called of 
some vis armata, vis inquietativa, when 
I am disseised by force : Vis tmminens, 
the striking or assauU of a man. Vis 
is not verbis, but facto, for he is not 
said vim pati, which is only touched 
by words. 

Universale quod a4 universQS pej]tinet. . 
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CHAP. IX, 



WHAT METHOD IS TO BE USED IN HAND* 
LINO AND DISPOSING MATTERS OF LAW. 



OF method it were better to write no- 
thing than little^ for so many divers me- 
thods are proposed by many divers au- 
thors^ that plenty breedeth scarcity^ and a 
man can hardly tell which to choose. Cu- 
riosity^ as in all other things it is vain^ so 
in method it is necessary* For to proceed 
without equality of tenor is negligence^ 
and to observe method unartificially is 
ignorance. They that give a reason of the 
beginnings continuance^ and ending of 
their tractats and discourses^ are without 
doubt the most judicial and most plausible 
methodists : or they which so temper and 

u3 
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moderate the course of matters^ that 
though they render not a precise reason of 
their doings : yet it is apparent to the rea- 
son and understanding of others. A two- 
fold method is very much talked of^ and 
that is by proceeding either a singvJaribus 
ad universaJia, or ab uriiversalibus ad sin-- 
galaria, the one of these I account no me- 
thod at al]^ howsoever it hath usurped t^e 
name^ being but a natural discerning of 
things done in facto ^ by the ordinary di- 
rection of the senses^ and making thereof 
a general conclusion^ which is easy and fa- 
miliar to every man's capacity^ so that the 
praise of the action is diligence and not 
artj for is it any difficult thing to reason 
and conclude^ wood is heavy^ stone is 
heavy, iron is heavy^ et sic in aeteris: 
therefore all thing;s made of earth are 
heavy : how prone and ready is the p^- 
ceiving of these particulars to every man's 
sense : and how easily may the conclusioii be 
frapied by his understanding? but in deed 
the discoursing from universals to particu- 
lars is more hard^ more artificial, more 
compendious, for it is done in less compass 
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and fewer words^ which is a great argu- 
meirt of good method^ and therefore I do 
not agree to Aristotte, the Athenian doc^ 
tor, when he saith^ iA^rs turn existitj cum 
ex multis eooperieniia notionibiis una qme 
adunivcrstwi genus accommodetur nasci- 
tur pvitceptw. * Unless he mean it of 
vulgar and mechanical trades and occupa- 
tions^ whereof only I admit it to be true, 
but I rather approve' that which he saith, 
and doth likewise : progrediendum ah uni* 
versalilms ad singularia f . But there be 
some which will not allow any discourse 
but .that which is furnished with mathema- 
tical and demonstrative reasons. Some 
would have every thing handled by ex- 
amples, as Ramus tk man happier in wri- 
ting, than in reproving one that writ bet- 
ter than he: who^ in handling logical 
places doth illustrate them with many ex- 
amples, but with never a rule. What 
nMumer of teaching is this, to shew tmto 
thee that others did this : but not to shew 
why they did so : which default is fbr want 

♦ Metaphys. 1. c. 1. + Physicor. 1. c.l. 
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of rules^ in M^hich the reason and know- 
ledge of doing things right is contained. 
A man cannot make a shoe by a number 
of lasts^ but he must have instruction of 
one that is skilful in the trade. Some again 
will have every thing confirmed by the 
authorities and testimonies . of them that 
be learned^ thinking that only to be the fit 
way of teaching. But the certain and 
necessary reasons of the mathematics^ are 
not in all arts to be required*. Neither ♦ 
is there- an axfiC^ift or accurate kind of 
handling things in all sciences alike to be 
used and observed: but in every sci^ice 
things are so to be ordered and digested^ 
as the subject or matter doth require 
whereabout it is employed^ and so far 
forth as may be agreable to the profes- 
sion of the science. For a geometrician 
and a carpentej* do diversly handle and use 
a right line^ the one as it may be profita- 
ble to his work, which he carveth, the 
other searcheth what kind of thing it is, 
and of what nature, and so other sciences 

* Arist. Metaphys. 1. part poiter. c. 3. 
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must be ruled by the subject ^hich they 
contemplate^ lest there be more ta^^fya, 
ihaa ^py^ in them :^ neither is a cause or 
reason to be exacted in all things^ for of 
many it is sufficient to have this know- 
ledge quod ita sunt, though we cannot 
know propter quod ita sunt, as of princi- 
ples^ which are the first and highest rules 
in arts and sciraces^ nad therefore no 
reason can be yielded because they ase 
primes the Tery first in the discourse of 
reason^ and therefore ^vVov/ra for 4bem- 
f elves to be believed. Surely method is so 
^^onv^nient a thing in the study of the 
lacw^ that without tt neither can the uur 
dc^rstandii^ be well taught, nor the me^ 
moji^ well, directed. It is not enough to 
have a great heap of things that are to 
be read, unless the use or order and mai»- 
ner of reading them be weU understood : 
and as in things that be fit for banquets^ 
thQugh there be great variety of sweets 
meats, yet there is nothing more unplea* 
sant or unwholesome if they be mingled 
together, so the studait must have a 
care lest the order of his reading be 
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confounded^ lest the last things be hand- 
led in the first place^ and these things 
which should be in the midst be put in 
the last place^ which whosoever do, they 
eannot only not comprehend the things 
which they study, but utterly debilitate 
and weaken the straagth of the memory : 
therefore it is good for students to use an 
artificial analysis, or resolution of things^ 
into their principles, which may teach to 
divide the whole into its parts, and 
to subdivide parts into parcels^ and in 
the end to mdce a consent and coherence 
of the eatire thing and its parts : for 
though the skilful partition of things be 
profitable and pleasant for the memory; 
yet the synthesis, that is the apt composi- 
tion, co-ordination, and mutual depend- 
ance of them doth more satisfy the under- 
standing. * Therefore Polybius, a judi- 
jcious author, saith well, that they who 
think by the knowledge of particulars dis- 
persed to attain to the full and perfect 
knowledge of the entire thing, do no lest 

* Folyb. li« 1* hiftor. 
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err> than he who viewing the parts of a 
hdndsome and comely body severally and . 
apartj doth therefore imagine that he 
knoweth the whole feature and protraiture 
of the same man^ who if he had beheld > 
these parts joined together^ and compact- 
ed, and moved by the spirit of life^ would 
have judged far otherwise. For though 
a man may have a confused notion^ or: 
conceit of the whole^ by viewing the se- . 
parate and disjoined parts^ yet it is not 
possible he should have certain knowledge 
of the same^ no more than a man by 
seeing particular maps of cities^ may cer- 
tainly perceive the figure^ situation^ and 
order of the whole world. But he that 
can easily resolve things, may easily com- 
pound : for when he knoweth the particu- 
lar sense and use of the things resolved^ 
he may easily gather a general knowledge 
of the whole thing; that is^ a general 
knowledge of many particulars^ which 
make one entire thing. The form of this 
analysis following which is of Master 
Littleton's two Chapters of fee-simple^ 
and fee-tail^ I do offer to the student^ as a 
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thing io be coBsidered oC because it is 
incident to this purpose^ which tholigh it 
gain not his good likings yet if it minister 
but occasion unto him to advmture upon 
the conyeyance of some other analysis, 
that may receive the general approbation^ 
and just applause of the learned^ I shall 
think my labour herein well bestowed^ 
and would gladly reap profit by other 
ma's precedents. 
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OBSSRYATIONS UPON THB ANALYSIS. 
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THIS definition, which Master tiiXlt- 
ton useth^ soundeth like a good logical 
definition^ as consisting of the true genus, 
and the proper 'difference : for this word 
( Inheritance ) is the genus, which extend- 
eth as well to fee-simple as to fee-tail^ and 
this word (pure ) is a diflerence, whereby it 
is distinguished from fee-tail : for fee-sim^ 
pie is a pure inheritance^ that is with- 
out limitation or restraint^ but fee-tail is 
a limited or a restrained inheritance. 
This word (lawful) in the definition is 
not idle ; but the meaning of it is^ that it 
is an inheritance according to the mean*^ 
ing of common law, for if by (lawful)* 
should be meant rightful^ then a fee- 
simple by disseisin should be excluded^ 
which I think was aot Mr. Littleton's in* 

X 
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tent. And agaiB^ if this word (lawful) 
:«hould extend to all laws^ inheritance 
should be here taken according to the 
interpretation 4>f other laws also, which 
-cannot be. Master Littleton well bcgin- 
eth with the definitimi, tar there are but 
ibur things to be doubted of: firsts whe- 
ther a thing be in rerum tiatura : second- 
ly^ what it is, and of wliat naku'e : third- 
Ij^ whether it be such and so qualified or 
t)o : fourthly, why it is such, aiyi so 
4iualified : and he Uiat well ^peneth these 
four points, Aall in all learned dis- 
courses shew himself excellent and ab- 
4olute. 

The natuse of fee-simple may be some- 
irhat understood by applying to the sub- 
ject to which it ayq^iertainetl^ for tenant 
in fee-simple, and tenure in fee-simpk^ 
being coijjugcfta, he that well knoweth 
the one, must of necessity well under- 
stand the other. . 

Master liiitleton Sasfly describetfi estate 
tm fee-single by certain a^uncts or pro* 
perties, whicb dq greatly s^rv^ t9 iUus^ 
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ttate and explain the things \¥h^eof we 

tntreat : they are of two sorts^ external 

and internal. Internal: are they which 

flow from the nature of the thing itself : of 

such sort are the first and third properties 

mentioned in the Analysis, for in tibat fee-^ 

Simple may lineally descend and no t^ lineally 

ascend> the nature of the tenure is theonlj 

eause^ for it being to a man and to his heirs> 

the more worthy heir is he that is of the 

body, the les» worthy he that is of the blood 

and not of the body ^but tibe falhcr in regard 

of the son can be neither of tHcsey but ia re-* 

gard and by mediation of the uncle he may 

l^ heir to the son^ because he is of the un-^ 

cle's blood> so that in the direct line it is 

evident^ tbat> the fee-simgile caimet ascndT r 

and it is a vei^- essential property to fee* 

simple to be the largest and greatest inhe- 

Kitance^ because it is to a man and his 

heirs without limitation. External pro-* 

pcrties are these> which do so go before a 

1^ing> or 90 fbUow it^ or so cleave to it, 

tliat notwithstanding there is no necessity^ 

ef any of these : as for example, before 

tiie Idlling of a man, commonly there i» 
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some brawling and contention of words^ 
With the act doth concur the sighing or 
groaning of him that is slain^ and the 
flighty fear^ lurking^ tremblings and un- 
constant answer of him that did kill hin^ 
Ao follow the act^ howbeit some be slaiii 
without the concurrence of these circum* 
stances. There be two sorts of adjuncts^ 
some belonging to the person^ some to the 
thing itself; to the person as the kindred^ 
country^ sex^ age^ education^ thehabitof the 
body, the fortune, the estate^ the qualities 
of his niindj the manner of his life, 'f he ad- 
juncts of the thing are the causes, the place> 
the time, the manner of doing a thing, and 
such like. Of these, some be common, and 
some be proper : common, as if one should 
commend Achilles, because ha was of good 
birth, because he was a great captain, be- 
cause he was in fight against the Trojans, for 
every of which, Diomedes is as much to be 
commended as Achilles. Proper adjuncts 
be, as if thou shouldst commend Achilles for 
his great valour in killing Hector the stout- 
est of the Trojans, and for his good fortune 
in killing Cygnus, who being invulnerable,. 
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£d bar all the Grecians from coming down 
tiie wall^ and because being young and not 
bound by any oath or legiance^ he fought 
so valiantly for the Grecians. These two 
latter of the proper adjuncts> I call external,, 
as not flowing from the essence of a thing, 
but befi^ling externally to it when it is in 
esse. Of this kind there are two in tho* 
Analysis, the second and fourths. 



»3^ 
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OBSEETATIONS tJPON THE ANALYSIS^ 



THIS definition which Master Littletoit 
maketh of estate tail, consisteth likewise 
ofgenttSj and of a difference. The genus 
is hisreditaSj which is commoa both, to 
it and to fee-simple : the difference in 
quadam certitudine limitata, by which it i& 
distingusihed from fee-simple^ for that is 
non limitata ^ sine certitudine, and by 
this definition a man may know what a fee- 
simple is, and by the definition of fee-simple- 
what fee-tail is, so that the rules of art are 
well observed,, which are that Rectum est 
Judex sui obliquij and oppasita juxta se 
posita magis illucescunt. 

Though the division or tenure of estate 
tail doth in the table precedent consist of 
two members, or two differences, yet the 
especial tail is divided into more parts : and 
that manner of dividing is not contrary to 
the rules of method, for it is too much 
curiosity to exact in every division twa 
•nly opposed essential differences, and two^ 
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distinct kinds. There be three c^auser 
wherefore a division cannot be made by 
two differences. First^. because of no kind 
of thing, both the essential differences can- 
not certainly be known, but the one of them, 
we do express by a. negative. Secondly,, 
because that difference which we set down 
in the affirmative is not always the true 
difference.. Thirdly, because the diverse- 
nature of diverse immediate kinds of one 
thing will not always permit a two-fold: 
division, for though the diri&ioii of Animal 
in hominem Sg brutum be himembris and 
according to rigorous exaction, yet since- 
there be many kinds of brutish creatures,, 
some that swim, some that fly, some that 
go, some that cre^, and the particu- 
lars of these kinds do differ in ^e quin- 
tessence of their nature, surely to com*^ 
prehend all these distinci &ing3 under 
two differences is not to bo required, be- 
eause it is either impossiU^j or. a €hing of 
exceeding difficulty. But v^hen ft ings are 
to be handled by way of disputationi> as- 
the arguing of cases which is of great use* 
m the LaWj. another method and coQcse- 
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must be used than hath been taken in the 
framing of this Analysis ; for there the 
principal case must be fully set dowit^ the 
points of Law orderly distinguished^ the 
reasons on the one part must be first set 
down^ with ans'wers annexed unto them> 
then the reasons on the other part^ with 
answers likewise in their due places : and 
lastly, the conclusion of the whole con- 
troversy debated, whether it were by judg- 
ment, adjournment, or by the concord of 
the parties, or by other special means, and 
for better direction herein ( I am desirous 
to profit others if I could) I have set dowu 
an homely pattern according to the plans, 
of my conceit, in the disposing and order- 
ing of a case, famous in our year books, 
and of great weight and use, being the 
Prior of Merton's case, being very often at 
large argued„ namely in the 18, 19, 20,. 
and 21, years of the reign of King Edward 
IV. at several times, and was likewise 
touched the second year of Richard III^ 
and all the contents of the arguments upon 
tbis case delivered, as many as did concern 
the principal points then in question (for 
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bye-inatters are to be reposed in a several: 
place by themselves.) I have brought into 
the compass of a few line»>. if you respect 
the large leaver wherein they are handled^.- 
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THE CASE BETWEEN THE PRIOR OF MERTONj 
PLAINTIFF^ AND THE fRIOROF BINGHAM^ 
DEFJINDANT. 

IN tlic 3cL year of Henry IIL a fine 
"was levied between the Prior of Mertoi^ 
Plaintiff^ and the Prior of Bingham^ De- 
forceant^^ upon a writ of co^enant^ which 
was in these words: This is the final 
agreement between the Prior of MertoOj^ 
Plaintiff^ and the Prior of Bingham^ De- 
forceant, of five marks and five shillings 
rent^ with ike appurtenances in S. and R« 
Whereupon a writ of covenant was suni>- 
ODLoned between them which was that the 
^Ibresaid Prior of Bingham hath acknow- 
ledged and granted for him and his sue- 
cessors> that at all times thereafter they 
would pay every year at the Church of 
Merton for the traements which he held 
of the said Prior^ and for the tenements 

* Scire FacUi^ 18. E. 4. 82. 19. £. 4. 2. 47, SO. E. 
4. 16* SUE. 4. 60. 8. R. S. 5. 
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which W. de W. formerly held of the said 
Prior in the villages aforesaid^ five marks 
and five shillings^ at two terms in the year, 
for all suits and services^ and that he would 
do to the chief lord of the fee^ for the 
aforesaid Prior of Merton and his succes*' 
sors^ all such services as appertained to 
the said tenements : and in consideration of 
this grant the said Prior of Merton grant- 
ed for him^ and his successors^ that they 
would warrant to the aforesaid Prior of 
Bingham and his successors^ all the afore* 
said tenements against all persons : where- 
upon came into the courts one J. Prior of 
Merton^ and prayed a Scire Facias against 
W. Prior of Bingham^ to have execution 
of the arrearages of the said rent, which 
were due in the years last past ; and he had 
it, and it was returned, &c. At which 
day the Prior of Bingham comes in, and 
says, that the fine proves the rent granted 
to the predecessors of the PlaintiC to be a 
rent service, or some other rent issuing out 
of the land and hot an annuity^ because in- 
asmuch as he hath acknowledged, that the 
rent was executed^ he ought to have an 
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assize or distress^ and not a writ which is 
in nature of a writ of annuity^ and * upon 
this they demur. 

THE QUESTIONS OF LAW. 

1 . Whether the fine was well levied f 

2. Whether the rent he an annuity ? 

1 . Negat. That the fine was not well 
levied. 

LiTTLETOX. 

A. Ratio Prima. — Fines are not good 
being levied of things which are not in 
rerum naturd at the time of the fine lefied^ 
and the rent of which this fine was levied 
was not in esse at the time^ wherefore^ &c. 



Brian. 

B. Responsum. — ^That is not necessary, 
for if I haye in Islington twenty pounds 
rent issuing out of lands of twenty men by 
several grants^ if I grant by fine to you 
twenty pounds rent out of their lands, or 

T 
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tenements in Islington^ you shall not haye 
the twenty pounds rect which I have in 
Islington^ but you shall have a novel rent : 
but there is a diversity where the thing of 
which the fine is to be levied lies in de- 
mesne^ and where not^ for where it lies in 
demesne^ there it ought to be in esse at the 
time of the fine levied^ as if I levy a fine 
of my land in Dale where I have not any 
land in Dale^ this fine is void^ but of a 
thing which may issue out of land a fine 
may be levied, although it be not in rerum 
naturd, as of rent or common in Dale, 
where in fact he had not any common or 
rent in Dale at the time^ &c. But if he 
had common in gross in the same V ill, and 
grants to me a common^ and does not 
shew what common, it shall be construed 
the common which he hath in that Yill. 



Neale. 

C. Ratio 2. — This fine is levied of a mere 
annuity^ aad for that it is bad^ Contra, if 
the thing naturally arose out of the andj 
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as if I acknowledge all my right in one 
acre of land to you^ and you by the same 
fine grant to me an annual rent of twenty 
shillings out of the same land^ that is » 
good grants although there wa» not any 
original of it, wherefore^ &c. 



Brian. 

Respons. -"^In ancient times a man might 
have acknowledged a fine without an ori*: 
ginal, and if it be levied at this day he 
may have Scire Facias^ and if an advowson 
descend to coparceners, and they by inden* 
ture inrolled will agree to present by turn, 
each of them when their turn comes shall 
have a Scire Facias, wherefore, Ac. 



PlCTGOT. 

RepUcat. ad hoc Respons. — In ancient 
times fines were levied Deo Sg Ecclesia;, 
but the law is now altered : but as I think 
every fine ought to have aa original and to 

y2 
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agree with it, for the note is a Plea of Co- 
venant^ and in our case there is not any 

covenant of an annuity, but of a rent only ; 
acd if the original be of twenty acres, and 
the fine be levied of forty acres, as to that 
twenty acres the party shall be discharged : 
for there was not any original for them, and 
in the precipe quod reddat, the fine may 
be levied of the thing in demand, for the 
original contains and concerns that ; so if 
a writ of covenant be of twenty acres in 
Dale, and the fine is levied of twenty acres 
in Sale, the fine is not good, or if the ori- 
ginal be of arable land, and cognizance of 
pasture. 



1 . Affirmat. That the fine was well /e- 
vied. 

SULYARD. 

D. Ratio 1 . — If in a writ of covenant 
brought of a manor, the Plaintifl^ grants 
the manor to the Defendant, and grants 
besides to discharge the said manor against 
the lord of the fee, it is a good fine^ and 
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yet the clause of discharging was not in the 
writ of covenant, then in this case, &c. 



SULYARD. 

E. Ratio 2. — If in a writ of right of 
customs and services, the lord may release 
by fine all his right, which he hath in the 
land, and the tenant may grant by the same 
fine 20s. annually, then, &c. 



Catesby. 

Ratio 3. — When a man acknowledged 
the right of the land to one, and a rent is 
reserved upon the grant and render, or a 
common, or so many cart loads of wood to 
be taken out of the land, it is good, for 
they are contained implicitly, in the ori- 
ginal, but if the fine is levied of a thing 
neither expressed nor implied in the ori- 
ginal, it is void ; then, in this case, because 
the fine is of a rent service, for the fine is 
pro omnibus aliis Servitiis, by this word 
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aliis it is implied, that the rent is some 
service. 



2. Js^egat. That the rent in this case is 
not an annuity, 

PiGGOT. 

F. Ratio 1. — The fine is that the Prior 
of Merton for the services aforesaid, ac- 
quits the Prior of Bingham of all services 
against the lord of the fee, and therefore 
it is a rent service and not rent seek. 



COLLOWE. 

Respond, — ^The rent is changed by the 
fine, for both the parties shall be estopped 
to deny the estate taken by the fine, as if a 
man be seised of land in fee, and a fine be 
levied between a stranger and him, by 
which the stranger acknowledges the same 
land to him and to the heirs of his body 
begotten, now his estate is changed, so if 
a man held by knights service^ and the 
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lord by fine acknowledges that he holds in 
soccage, now the tenure is changed, and 
he shall hold in soccage, and in this case 
the rent cannot be rent service, for then the 
party might distrain upon the land, and that 
cannot be ; for all «uits as to the land are 
discharged by the fine, and it cannot be a 
rent charge, for no land is charged with 
the distress ; and rent seek it cannot be ; 
for then it should be demanded upon the 
land; and annuity it cannot be» for the 
Prior cannot charge the house. 



PiGGOT. 

G. Ratio 2. — If the Prior of Bingham 
cannot extinguish the services by his words, 
or by his act, the rent service continues, 
wherefore, &c. 

Batio 5. — If a man hold of me by twen- 
ty shillings, and I confirm his estate to hold 
by one farthing for all manner of services, 
he shall do fealty, and this rent is parcel of 
the ancient rent^ wherefore, &c. 
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2. Affirmat. That the rent is an annuity^ 

Starker. 

I. Ratio 1. — If a man cannot grant to 
anot1)er that which he had before^ then 
the rent which the Prior of Bingham grant- 
ed to the Prior of Merton, it cannot be 
the ancient rent^ but a novel rent or an an- 
nuity, wherefore, &c. 

Confirmatio. — If I hold of you by ho- 
mage, fealty, and ten shillings rent, and; 
I would grant to you by fine 12d. rent for 
the tenements which I hold of you, it is a 
novel rent, and not the ancient rent, where- 
fore^ &c. 

Vavasour. 

K. Ratio 2. — By fine Sur Conusance de 
droit come ceo, a novel rent may be grant- 
ed, for he to whom the cognizance is made 
may grant a rent to the cognisor, and the 
reason is because it shall be intended that 
he to whom the cognizance is made is seised' 
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of the land : but otherwise is it of a fine, 
Sur grant et render, for the lord doth 
not intend that the grantee is seised of the 
land, then in this case the rent is a novel 
rent. 

Cho&e. 

Ratio 3. — These words, that the Priop 
of Bingham shall perform all the services^ 
for the Prior of Merton, do not prove it to 
be rent service : for if there be lord and 
tenant, and the lord release to the tenant by 
deed indented all his right which he hath, 
rendering one penny , and doing to the chief 
lord the services, Sgc. on the behalf of the 
lord. These words are void, for by the 
release his seigniory is extinct, then in this 
case, &c. 

Judgment, — Three of the j ustices award- 
ed, that the Plaintiff might sue execution 
by Scire Facias, and thereupon judgment 
was entered, and immediately Sedente 
Curia, a writ of error was put in, and it 
was touched upon in the King's Bench, 2. 
R. 3. but it is not there decided nor ar- 
gued. 
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OBSERVATIONS UPON THE PRECEDING FORM 

OF ARGUING. 

A. THE first reason made by Master 
Littleton is drawn from the cause of the 
thing generally^ and specially from the 
material cause : For if the only material 
causes of fines be things which are in esse, 
it is a probable conclusion to say that of 
this rent being not in esse, a fine could not 
be levied. And as the rule of logic is, Quig 
eadem sunt eorum genprationes et corrufh- 
tiones, causis constituetites et corrumpentes 
eadem sunt*: So of such things which 
be the same in kind, the causes material are 
the same : and therefore the material causes 
of fines, that is the thing whereof they are 
levied, ought to be the same. 

B. The answer of Brian to Master 
Littleton's reason is by way of distinguish- 
ing, for every answer must be either by 
direct granting, or direct denying, or else 
by distinguishing which is partly a grant- 
ing, partly a denying. 

* Arbt. Top. T. c. 1. 
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C. Master Neale's reason is drawn 
from the same place of logic, from which 
Master Littleton's was derived : for he sup- 
poseth that an annuity is no fit material 
cause whereof a fine may be levied, 

D. Sulyard's reason is drawn a compa- 
ratis paribus from things alike probable : 
For if a man in a writ of covenant brought 
of a manor, may grant and covenant to 
discharge the said manor against the lord 
of the fee, though in the writ of covenant 
there were no mentioning of any such dis- 
charge : by the like reason a man may levy 
a fine of a thing which is not mentioned in 
the writ of covenant, and which was not 
in esse before. And this manner of reason- 
ing is grounded upon that rule in logic. 
Si duo duobus ague conveniant^ et hoc 
huic conveniatj, etiam illud illi conveniet^. 

E. Sulyard's second reason is drawn a 
simili : For like as in a fine levied upon a 
writ of right brought of customs and ser- 
vices, the tenant may grant a rent which 
was not in esse before : so likewise in this 
case the fine might be levied of a rent, 

* Arift. Top. 2 c. 4« 
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which had no being before. And this con- 
sequence is warranted by this rule^ Si inuno 
eorum quce siinilia sunt aliquo modo se res 
hah eat, code in etiammodo inaliissehabehit*, 

F. The first reason whereby Piggot 
goeth about to prove that the rent is not an 
annuity is deduced a genere : For if it be 
"truly named by the general name of service 
in the fine, it must be intended to be a spe- 
cial kind of rent service^ and not a rent 
seck^ according to the rule^ Si aliquid sit 
genuSy species db eo comprehensa partici- 
pabit natura ejus, sed non natura ytis quod 

est contrarium generi. 

G. Piggot 's second reason is drawn a 

comparatis paribus. 

H. His third reason is drawn a simili. 

I. Starkey's first reason is drawn a com-- 
paratis paribus. 

K. The reasons used by Vavasour and 
Choke to prove the rent to be an annuity 
are drawn a simili. 

* ArUt. Top. S. c. 4. 
FINIS, 
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